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PREFACE 


R. Abbahu in the name of R. Yosé bar Haninah: “It is written, ‘But 
they [Israel] are like a Man [Adam], they have transgressed the cov- 
enant’ (Hos. 6:7). 

“They are like a Man,’ specifically, like the first Man. [We shall 
now compare the story of the first Man in Eden with the story of Israel 
in its land.] 

“In the case of the first Man, I brought him into the garden of 
Eden, I commanded hin, he violated my commandment, I judged 
him to be sent away and driven out, but I mourned for him, saying 
“How...” [which begins the book of Lamentations, hence stands for 
a lament, but which, as we just saw, also is written with the conso- 
nants that also yield, ‘Where are you’]. 

“I brought him into the garden of Eden,’ as it is written, “And the 
Lord God took the Man and put him into the garden of Eden’ (Gen. 
2:15). 

“I commanded him,’ as it is written, ‘And the Lord God command- 
ed...’ (Gen. 2:16). 

“And he violated my commandment,’ as it is written, ‘Did you eat 
from the tree concerning which I commanded yov’ (Gen. 3:11). 

“I judged him to be sent away,’ as it is written, “And the Lord 
God sent him from the garden of Eden’ (Gen. 3:23). 

““And I judged him to be driven out.’ ‘And he drove out the Man’ 
(Gen. 3:24). 

“But I mourned for him, saying, “How...”.’ “And he said to him, 
“Where are you” (Gen. 3:9), and the word for ‘where are you’ is 
written, ‘How....’ 

“So too in the case of his descendants, [God continues to speak,] 
I brought them into the Land of Israel, I commanded them, they 
violated my commandment, I judged them to be sent out and driven 
away but I mourned for them, saying, “How....”” 

“I brought them into the Land of Israel.’ ‘And I brought you into 
the land of Carmel’ (Jer. 2:7). 

“I commanded them.’ ‘And you, command the children of Israel’ 
(Ex. 27:20). ‘Command the children of Israel’ (Lev. 24:2). 

“They violated my commandment.’ ‘And all Israel have violated 
your Torah’ (Dan. 9:11). 

“I judged them to be sent out.’ “Send them away, out of my sight 
and let them go forth’ (Jer 15:1). 

“and driven away.’ ‘From my house I shall drive them’ (Hos. 
9:15). 
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“But I mourned for them, saying, “How....”’ “How has the city sat 
solitary, that was full of people’ (Lam. 1:1).” 
Genesis Rappan XIX:TX.2 


The theology of the Halakhah begins here and aims at the restora- 
tion of Man to Eden through Israel in the Land. In line with the 
Torah’s narrative, Israel represents the new Adam, God’s way of 
correcting what went wrong in the initial creation. The Land of Israel 
stands for the new Eden. Just as Adam entered a perfect world but 
lost it, so Israel was given a perfect world—in repose at the moment 
of Israel’s entry—but sinning against God, lost it. The story told from 
Joshua through Kings matches the story told in Genesis. The dif- 
ference, however, is that Israel has what Adam did not have, which 
is the Torah, a point that does not enter here except by indirection. 
The Torah’s theory of who is Man! and what God wants of Man 
leaves no unclarity. What God craves is Man’s willing accord with 
God’s will, made known in the Torah, beginning with the drama, 
for which the Halakhah legislates, of the proclamation of God’s unity 
and yearning for Man’s love, freely given: Hear, Israel, the Lord our 
God is unique. And you shall love the Lord your God with all your heart, with 
all your soul, and with all your might. 

That is why it follows, through realizing the law of the Torah, 
Israel regains Eden. This it will do in the Land that God had given 
it for its Eden but that had been lost to sin. And the Torah, setting 
forth the Halakhah, the rules for the social order of restored Eden, 
would reform Israel, even sinful Israel, ever so capable of rebellion 
against God’s will just as Adam had been. Then, a worthy occupant 
of the Eden that the Land was meant to be, had been for a brief 
moment, and would once again become, now and at the end of days, 
all Israel would rise from the grave to eternal life in the Land that 
is Eden. Death had come about through sin, but at the end, stand- 
ing in judgment, those who acknowledge God and the Torah over- 
come sin, which is rebellion. Risen from the dead, having atoned 
through death, Man will be judged in accord with his deeds. Israel 
for its part, when it repents and conforms its will to God’s, recovers 
its Eden. So the consequences of rebellion and sin having been 
overcome, the struggle of Man’s will and God’s word having been 


l In these pages “Man,” stands for man and woman, and I interchangeably 
use mankind or humanity. Then “man,” with a small m, refers to the male of the 
species, alongside “woman,” to the female. 
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resolved, God’s original plan for creation will be realized at the last. 
The Halakhah, viewed whole, its category-formations read in logi- 
cal sequence, tells this story, as I shall show in detail. 

Whence these ideas, and why claim that they represent the the- 
ology that animates the Halakhah of Judaism? Three definitions 
provide the answer: what is theology? What is the Halakhah? And 
how does theology pertain to the Halakhah? 

[1] Theology systematically sets forth the results of thinking philo- 
sophically about religion. 

[2] The Halakhah is comprised by the corpus of law set forth by 
ancient Judaism in the Written Torah (a.k.a., “the Old Testament”) 
and the consequent Oral Torah comprised by the Mishnah, Tosef- 
ta, and two Talmuds. 

[3] The theology of the Halakhah records the result of the Rab- 
binic sages’ systematic, generalizing, universalizing reading of the 
narratives, exhortations, and laws of Scripture. From their compre- 
hensive definition of those results in the form of practical norms for 
the construction of holy Israel’s social order, we derive this account 
of the theological structure and system embodied therein. 

Now to link the initial account of matters to the details that com- 
prise the shank of the work. How Israel is like Adam, Man, spelled 
out by the exposition of Abbahu in the name of Yosé bar Haninah, 
captures the heart of the Halakhic system. That is because, shall see 
in the first two chapters of my account of matters, the themes of 
Creation, Eden and the Land, Sabbath play themselves out in con- 
crete norms of conduct. These actualize for everyday life moments 
in the drama portrayed by Scripture. So the theology of the Hala- 
khah begins in the sages’ exposition of the parallel stories of Man 
(Adam and Eve) and Israel.* God created Man “in our image, after 
our likeness.” Failing to accomplish his purpose through Adam and 
Eve, God tried again with Israel, only to be disappomted once more. 
The stories for a time run parallel: Adam and Eve, exercising their 
free will to rebel and so losing Eden form the pattern recapitulated 


? “Israel” here forms a theological category-formation, defined by the Torah 
as those who know God in his self-manifestation in the Torah: “all those who inherit 
a portion in the world to come” are “Israel,” to reverse the predicate and the subject 
of Mishnah-tractate Sanhedrin 10:1. “Israel” in the theology of Rabbinic Judaism 
does not refer to “the Jews,” meaning, an ethnic group, or a this-worldly political 
entity, e.g., the State of Israel. 
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by Israel’s gaining the Eden that the Land was meant to be, only 
through sin to lose the Land. 

The Halakhic theology makes provision for the restoration. ‘That, 
spelled out in Chapters Three, Four and Five, comes about in Isra- 
el’s public life and civil order, in the here and now of Eden, by the 
will and act of repentant, regenerate Man. In line with Scripture’s 
plain message, the Halakhah, specifically, explores the requirements 
of the restoration within the social formation of Israel in the Land 
of Israel. Accordingly, there is this difference. Educated by the Torah 
to exercise freedom of will to accord with God’s will, repentant, 
regenerate Israel may regain Eden. That is both now, temporally, 
on sacred occasions and also in the end of days. 

But the struggle between life and death, begun with Man’s exile 
and the advent of death, goes on, as Chapters Six through Nine ex- 
plain, from now to the end of days. It is embodied in the material 
forces of pollution marshaled by death, opposed by the Israelite in 
a constant state of alertness to contamination round about. Israel 
struggles for purity and against death. In the end, then, those who 
know God as self-manifest in the Torah, in its entirety (encompass- 
ing the oral and written parts) will rise from the grave and triumph 
over death, stand in judgment and regain eternal life in Eden. Isra- 
el then is that portion of humanity destined for eternal life by rea- 
son of its realization, within its social order in the here and now, of 
the Torah, wherein God is made known, his will made concrete for 
humanity. And the Halakhah, both in the Land and beyond its lim- 
its, guides Israel’s encounter with God, both in the present hour and 
in the age to come. 

The Halakhah, accordingly, takes up the story of the perfection 
of Eden (Chapters One through Three in my exposition of the the- 
ology therein), then addresses the situation implicit in that story of 
Man’s disobedience (Chapters Four and Five), and finally takes up 
the theme of the here-and-now embodiment of God’s kingdom, the 
encompassing theological motif embodied in that story (Chapters Six 
through Nine), ending with a précis of the whole (Chapter Ten). 

Embedded in the norms of public conduct, then, the theology em- 
bodied by the Halakhah? portrays an account of the meaning of Man 
in the meeting with God. Thinking philosophically about religion, 


>In the Introduction I define “theology” in the present context and explain 
how I discern the theological structure and system that I portray in this account 
of matters. 
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about the data set forth by the stories that it tells, the rules that it 
sets forth, and the exhortations that bear its message, the Rabbinic 
sages produced theology. It is theology in an unconventional idiom, 
realized in norms of behavior that actualize norms of belief. In 
constructing a cogent system articulated principally in details, the 
sages of the Halakhah translate narrative and exhortation and ep- 
isodic law into a fully integrated design of Israel’s social order. The 
Halakhah then is comprised by not just rules but a wholly coherent 
system. That system, “Judaism” in secular language, recapitulates 
Scripture and perfectly realizes, in the norms of Israel’s social or- 
der, Scripture’s full truth about the human condition. James Joyce 
is reputed to have said that if Dublin were destroyed, it could be 
reconstructed, brick by brick, from the pages of Ulysses. Along these 
same lines, I allege, if the Hebrew Scriptures of ancient Israel, the 
Written Torah, were lost, the main lines of the narrative and its social 
vision could be reconstructed out of the details of the Halakhah set 
forth in the Oral Torah. 

Seen from this perspective, the Halakhah takes its place along- 
side the great exercises of reflection, both remorseful and hopeful, 
in Western civilization, upon the Torah’s account of who, and what, 
is Man. Like the Apostle Paul’s masterpiece, his Letter to the Ro- 
mans, with its tragic vision (“...as sin came into the world through 
one Man and death through sin...”, reminiscent of Fourth Ezra’s 
“Oh Adam, what hast thou done!”), like Augustine’s City of God, like 
Michelangelo’s Last Judgment in the Sistine Chapel, and like John 
Milton’s Paradise Lost,—to name just four counterparts to the Hala- 
khic meditation on the story of Man that begins in Eden—the 
Halakhah addresses the central problem of Western civilization as 
defined by the Torah. To all the heirs of Scripture Genesis records 
the nature and destiny of Man and sets the issues for reflection. But 
among all scripturally-founded constructions out of the vision of 
Man’s tragedy the Oral Torah’s stands quite by itself. That is be- 
cause the Halakhah provides for the formation of an entire society 
in the image, after the likeness, of Scripture’s account of how mat- 
ters are supposed to be. 

That response to Eden and its aftermath is unique in context, 
because of the Halakhah’s immediacy and practicality. The Hala- 
khah embodies the unique mode of thought conducted by the great 
sages of Judaism in its formative age, its concreteness, its insistence 
upon deed as the medium of deliberation. The Judaic sages thought 
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deeply but valued thought only by reason of its practical power to 
change Man: “study of the Torah takes priority, because study leads 
to concrete deed,” they decided. That is why the Halakhah—much 
of it a matter of theory at the time at which it was given the formu- 
lation we now have, from ca. 200 to ca. 600 c.z.—forms an account 
of how the very social fabric of Man embodied by Israel may be 
formed of a tapestry of right deeds to yield Eden within the very 
material of the ordinary. The Halakhah endows the ordinary life of 
everyday Israel with cosmic consequences. 

For sages deliberation alone did not suffice, though, as we shall 
see, their account of deeds to be done in the quest for human re- 
generation rests upon deep layers of profound reflection indeed. Like 
Plato in the Republic, the sages conducted their thought through 
legislating the design of Israel’s social order. Unlike Plato they ac- 
tively aimed to realize in everyday affairs the principles of their 
utopian theory of matters. Augustine told the story of the social order 
through history, Scripture’s history. For their part the Judaic sages 
wrote their City of God in law. In contemplating issues strikingly 
congruent to those addressed in the salvific program of Paul in 
Romans," it was through not theoretical theological reflections but 
practical rulings on the construction of the holy society that they 
conducted their inquiry into the logic of Man’s fate and what is 
required for his redemption. And, in the nature of their writings, sages 
produced few word-pictures, though their Halakhic writings adhered 
to remarkably powerful aesthetics, both in form and in intellectual 
elegance. 

Note the contrast. God addressed the social order of a kingdom 
priests and a holy people and commanded the plural “you:” “You 
shall be holy, for I the Lord your God am holy,” so calling for Is- 
rael’s formation of a society worthy of serving as God’s place on earth. 
The great theologians of Christianity, Paul and Augustine, produced 
profound reflection upon precisely the same story of Man. The 
counterpart artists, Michelangelo and Milton, conveyed the Fall 
through art and poetry, through eye and ear and intellect respond- 


* Within the theology of the Halakhah set forth here, one could make the case 
that the Halakhah represents a systematic theological Auseinandersetzung with Paul’s 
Letter to the Romans, but to spell out exactly how that is so would prove dispro- 
portionate to what is at stake in these pages. The Halakhah bears its own claims 
to significance: its theology of the city of God embodied by the city of Man stands 
on its own merits, challenging the competing theology, based in part on the same 
Scriptures, of Christianity as Paul and Augustine framed matters. 
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ing to the tragic moment of Eden and its aftermath. But none in the 
line of Israelite Scripture but the Judaic sages conceived of responding 
to the generalities of the human condition by defining as the rem- 
edy to that condition the particular character of an entire social order, 
its norms of conviction and conduct, its culture embodied in rules 
of behavior and belief. In their mind, the very character of the 
community as constructed by concrete laws would form a commen- 
tary upon Man and the loss of Eden—a response to Eden but also 
a remedy for the rebellion that reduced Man to his and her present 
estrangement from God. 

Had they wished to argue that the salvation of Man from the con- 
dition of the sin that brought about the fall would come about through 
law—the laws of the Torah in particular—they could not have framed 
a more compelling, and, in their context, a more eloquent statement 
than they did through the logic and exegesis of the Halakhah. My 
governing thesis, briefly summarized, is that the sages of the Hala- 
khic, or legal, system for the practical conduct of holy Israel’s social 
order in the Mishnah and Talmuds defined as the remedy for the 
human condition revealed first at Eden the practicalities of quotid- 
ian life of an entire community. In accepting God’s rule Israel would 
embody the City of God, for Mankind the Israelite sector would 
accomplish corporately what for Paul’s Christianity one Man is 
supposed to have done. In the Torah, as they portrayed the Torah, 
the system of norms of behavior meant to realize within the social 
order the norms of belief set forth by the sages of Judaism respond- 
ed to the tragedy of the Fall—the starting point of the entire sys- 
tem—and the promise of restoration—the climax of its structure. This 
they did by defining the labor of social renewal, relating the rules 
of regeneration in the exact sense. 

So much for the large theory of matters, yielding the theology of 
the Halakhah. That theology, I shall show in these pages point by 
point, holds together the details of the rules of concrete behavior and 
frames of them a systematic statement. The formation of the entire 
social order through legal norms to regain Paradise represents the 
unique genius of the Rabbinic sages. Their vision of the social or- 
der responding to God’s imperative in the Torah forms the coun- 
terpart to the exercises introduced just now—Paul, Augustine, Mich- 
elangelo, and Milton. That observation vastly transcends generalities 
and rises to the specificities of ordinary affairs. Paul’s insistence upon 
the inadequacy of the law to deal with the condition of Man’s sin- 
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fulness finds its answer here. For it was through the Halakhah that 
the sages chose to show that, in the very context of the crisis of Man’s 
fall, the Torah would bring about in the here and now of everyday 
life that very regeneration that, in Paul’s system, faith was meant to 
accomplish. 

In light of the workaday world for which sages legislated, more- 
over, it was as if they had read the City of God and undertook to 
show the Bishop of Hippo how to accomplish in the visible and 
tangible world the realization of the promise of citizenship in an 
unseen city. And, were they to have spread forth before the poet the 
artful language that conveys the Halakhah in the Mishnah, they might 
have said to him, “Here, here is Paradise recovered, these are its 
natural sounds, the Mishnah to be memorized like your poem” and 
to the artist, “Paint this—this picture of the world in repose, of Man 
regenerate, of Eden restored: ‘Paint what Balaam found himself im- 
pelled to see: “For from the top of the mountain I see him, from 
the hills I behold him; lo, a people dwelling alone (Num. 23:9).”’” 
Paul, Augustine, Michelangelo, Milton worked in solitary splendor 
to frame a vision. Only the sages of Judaism undertook to render 
palpable and tangible Man’s hope for his restoration in Eden in God’s 
dominion. ‘That is why, in my Halakhic portrait, we start with Eden 
and end in Israel in the village, aspiring to live in God’s kingdom. 


Such broad and sweeping claims concerning the Halakhah, so un- 
compromising an insistence upon the theological cogency animat- 
ing the Halakhah seen whole, not only episodically—these not only 
astonish, they jar. ‘That is why in the Introduction that follows I have 
to spell out the definitions and approaches that govern. For the 
Halakhah has rarely found itself represented as cogent to begin with. 
Its natural disciplines of intellect favor atomistic exegesis, on the one 
hand, and episodic comparison and contrast, on the other. Only a 
few, at widely separated times and places, undertook to portray 
matters whole and in a coherent way. Not only so, but when the 
Halakhah has been set forth within a theory of cogency and coher- 
ence in detail, the character of the Halakhic theology has ordinarily 
been portrayed episodically, through cases and examples of we know 
not what. It has rarely been systematically represented, as I propose 
to do, in a cogent and continuous, coherent account. That intent 
explains the importance of the framework of the principal narrative 
of Scripture, its Authorized History, the story that is set forth from 
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Genesis through Kings in two parts: [1] the creation of Man to enjoy 
bliss in Eden, in perfect repose, then his and her rebellion and loss 
of Eden; and [2] the creation of Israel to enjoy the Land, then Is- 
rael’s rebellion and loss of the Land. I allege that that is the intent 
of Scripture and of sages alike, and the validity of the Halakhic system 
that I portray depends on whether readers concur in my reading of 
the story that Scripture tells as the tale that the Halakhah means to 
embody in the actions of Israel’s social order. 

What about the topical sequence of my exposition? In the Hala- 
khah I discern the logic of [1] loss and restoration, [2] sin and atone- 
ment, then [3] uncleanness and purification, standing for judgment 
and return and ultimate resurrection of all Israel, followed here. ‘That 
narrative, from beginning to end, precipitated by the tension of the 
beginning, moving toward resolution at the end, dictates the order 
of the presentation and the reading of the details. Here, I maintain, 
we see the ‘Torah’s own hermeneutics—set forth in the narrative order 
from Genesis through Kings—turns out to guide the reading of the 
Halakhic component of the Torah as well. Step by step, followed 
within the necessary logic of that story, the chapters of the Hala- 
khah unfold within the logic portrayed in this book, in inexorable 
sequence, to show how Israel restores the Land to its perfection, Israel 
to its perfect repose. But that is with the recognition that Israel, like 
Man, sins by reason of rebellion, setting its will against God’s. Then 
the Halakhah provides for the character of Israel and makes possi- 
ble that atonement that reconciles Israel to God. So the theology of 
the Halakhah addresses the human condition, to which rebellion and 
willfulness come by nature. 

How do I propose to demonstrate these claims of the Halakhah’s 
systemic cogency and systematic character? It is through a reading 
of the principal components of the Halakhic structure, with constant 
attention to details. Everyone understands that the Halakhic docu- 
ments portray the results of applied reason and practical logic. ‘Then 
I propose to recover that reason and to recapitulate, retrace the steps 
of, that logic. The Halakhah comes to us in a set of native catego- 
ries that organize these details and form of them coherent units. We 
follow the native categories, which correspond to the topical (often 


°In Dual Discourse, Single Judaism, I show that the same narrative logic governs 
the formation of the Aggadic category-formations as well. 
ë I work this out in detail in Neusner, Hermeneutics. 


XVIII PREFACE 


propositional) tractates that uniformly organize and so comprise the 
Mishnah, the Tosefta, the Talmud of the Land of Israel (Yerushalmi), 
and the Talmud of Babylonia (Bavli). All I have done is set the native 
categories into a certain order and ask them a few questions of a 
religious character. 

I hasten to add that Judaism makes its theological statement 
through not only the Halakhah but the Aggadah, and there a cor- 
responding, but autonomous formulation of matters emerges. This 
is fully expounded, within its governing logic, in my Theology of the 
Oral Torah: Revealing the Justice of God (Montreal and Kingdom, 1998: 
McGill-Queens University Press). How the two massive theological 
constructions correlate—as in logic they must and as in theory and 
in reality they ought to at every salient point—remains to be dem- 
onstrated, and, predictably, defines the next major undertaking that 
I now contemplate. 


The present theological construction draws upon much completed 
research. Specifically, I investigated the religious traits of the native 
category-formations, the tractates, of the Halakhah in a twenty-four 
volume work The Halakhah of the Oral Torah: A Religious Commentary. 
There I conducted an interrogation of the Halakhah: 

[1] what does it say: a survey of the principal rulings of the Hala- 
khah in sequence, from the Mishnah through the Tosefta, Yeru- 
shalmi, and Bavli (with the Tannaite sources given in bold face type, 
the others not, as in this book); 

[2] what are the organizing issues of a given category-formation: 
the particular points of emphasis, recurrent tension and resolution, 
of a given category-formation; 

[3] what are the religious implications in dialogue with Scripture: 
when we ask about how a given corpus of Halakhah defines Israel’s 
relationship to God, the interior relationships of Israel within its own 
framework, and the inner architectonics of the Israelite household, 
all from the perspective of sanctification, we are investigating the 
religious implications of the Halakhah. 

But I did not publish the twenty-four volumes. I doubted anyone 
would read them beginning to end. Only one appeared.’ The other 
twenty-three volumes I reorganized and recast as a five-volume 


reference-work, The Halakhah: An Encyclopaedia of the Law of Judaism, 


7 Neusner, Halakhah. 
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for reference purposes. What I present here, then, is a systematic 
recapitulation of the results in the formation by the Oral Torah in 
its Halakhic documents, in dialogue with Scripture,’ of a theolog- 
ical system of integrity, proportion, and cogency. 

[1] Recapitulating the Halakhah Whole: In that project, I ask, first of 
all, what are the principal foci of the Halakhah of the respective 
native-categories? I have shown that the Halakhah is organized, not 
randomly but topically,'° and I have identified the primary issues 
to which diverse details of the Halakhah address themselves. To 
respond with a systematic account of the Halakhah of the forma- 
tive age, through the Talmud of Babylonia of the sixth century c.£., 
I set forth the Halakhah within the native categories of the Mish- 
nah (thus of the Tosefta, Yerushalmi, and Bavli as well). In the 
Encyclopaedia I cite the Halakhah verbatim, beginning with the 
Mishnah, then adding what is fresh in the Tosefta, following with 
those contributions to the statement, not to the analysis, of the law 
of the Yerushalmi and of the Bavli; the latter three documents proved 
to contribute, in the case of the Tosefta, a fair volume of comple- 
mentary rules, and, in the case of the Yerushalmi and the Bavli, very 
little at all. Of the sixty-three tractates in the Mishnah, I deal with 
fifty-nine, omitting reference to Abot, a compilation of wise sayings; 
Eduyyot, not a topical composition; Middot and Qinnim, collections 
of descriptions of the Temple’s layout, on the one side, and conun- 
drums having to do with the presentation of offerings, on the other; 
none of these may be regarded as Halakhic—topical and exempla- 
ry and propositional right on the surface of matters. 

[2] The organizing issues: the Halakhah in its native category-for- 
mations is organized topically, in accord with the inherent traits of 
things, along lines of a clear logic. That logic transforms facts into 
knowledge: what we want to know about a given topic. When we 
follow the lines of Halakhic exposition that govern in the Mishnah- 
Tosefta-Y erushalmi-Bavli, we discern foci of concern, areas of acute 
concentration, within a given subject. These identify, for most of the 


8 Neusner, Encyclopaedia. 

° The relationship of the Halakhah to Scripture is worked out in detail in 
Neusner, Scripture. 

1 T tested the category-formations of the Mishnah against those that govern in 
the Tosefta, Yerushalmi, and Bavli in Hermeneutics, Volume Eight. Why This, Not 
That? Ways Not Taken in the Halakhic Category-Formations of the Mishnah- Tosefta-Yerus- 
halmi-Bavlt. I further compared the category-formations of the Halakhah with those 
of the Aggadah in Neusner, Unity, and Neusner, Dual Discourse. 
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category-formations, the problematic that generates the details of the 
law: what, concerning a given topic, engages the intense interest of 
the sages. 

[3] Religious implications: The third point of interrogation is, what 
is implicit, what are the religious issues—issues concerning the na- 
ture of Israel in relationship to God, Israel’s life as a holy kingdom, 
and Israel’s affairs within its households—that inhere in those de- 
tails of the Halakhah that respond to what I call a generative prob- 
lematic? These are crafted by the Halakhah into a cogent statement, 
a judgment of what counts in a given topic. The answer dictated by 
that question produced a simple structure and order. ‘The native- 
categories of the Halakhah fall into three large divisions: 


[1] laws concerning Israel’s encounter with God, 
[2] laws governing Israel’s regulation of its own social order, and 
[3] laws pertaining to Israel at home, within the walls of the house- 


hold. 


These three large divisions correspond to the generally-accepted 
tripartite composite: relationships between Man and the Omnipres- 
ent, between Man and his fellow, between Man and himself. 

But the results of the Religious Commentary, while recapitulated, do 
not dictate the narrative logic of the present work, which asks not 
about relationships with God—necessarily the centerpiece of a reli- 
gious commentary—but the recapitulation of Man’s fate, a differ- 
ent issue, such as is dictated by the comparison of Man to Israel with 
which we began. What changes now is a reordering of the results in 
response to Scripture’s portrait of Man and of Israel, the one rep- 
resenting the question, the other, the answer. In my Religious Com- 
mentary I wanted to know the structure of matters, of the native cat- 
egories and their principal divisions. Here I investigate the system, 
how the Halakhah lays itself out in response to Scripture’s account 
of the human condition. And that dynamic movement from creation 
to death, Sinai to resurrection, requires a close reading of details. 


It is always a pleasure to acknowledge the collaboration in work of 
mine that is extended by generous colleagues. I discuss my work on 
a nearly-every-day basis with a number of helpful colleagues, whose 
comments by phone and (more regularly) by e-mail prove stimulat- 
ing and who provided important correctives. These include Profes- 
sor William S. Green, University of Rochester, for thirty years now 
a constant partner in my scholarly and other projects; and, also, in 
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no special order, Professor José Faur, Bar Ilan University; Professor 
Guenter Stemberger, University of Vienna; Professor David Aaron, 
Hebrew Union College-Jewish Institute of Religion; Professor Bruce 
D. Chilton, Bard College; Professor Ithamar Gruenwald, Tel Aviv 
University; Professor Mayer Gruber, Ben Gurion University of the 
Negev; Professor James Strange, University of South Florida; and 
Professor Alan J. Avery-Peck, College of the Holy Cross. With these 
colleagues and (from time to time) many others not named, I en- 
gage in a constant dialogue on the issues raised here. I owe them 
thanks for their patience, good will, and, especially, their criticism 
of my proposals. In the study of the history of Judaism, they all are 
highly accomplished participants, and, as a group, I would claim they 
embody the state of the art. I am very lucky to enjoy collegiality and 
merit their engagement—sometimes on a daily basis—of dialogue 
on scholarly problems. 

I owe much to the first University of Chicago Press reader, who, 
warmly appreciative of the submitted work to be sure, correctly 
proposed that I write an Introduction and a Conclusion, which I had 
omitted from the draft originally submitted. The former explains the 
work and permits others to replicate its methods and reproduce its 
results. The latter—Chapter Ten—briefly summarizes the results and 
points to what must come next. This further clarification of matters 
I was happy to do, with results that I think manifestly justify the 
reader’s insistence that I explain myself more fully. In the original 
manuscript, I explained too little and took for granted too much. 

Not only so, but, consequently, my editor at the Press, Alan G. 
Thomas, wisely wanted me to reread—therefore, inevitably, rewrite— 
the entire manuscript. This systematic reconsideration of every line 
brought me much enjoyment too. I had been away for nearly two 
years, having finished the work in 1997 and submitted it in 1998 
and gotten the first reader’s response in 1999. In the space of time 
in which the review process went forward, I completed research on 
the hermeneutics of the Halakhic category-formations, reworking 
some of the results important here as well, on the category-forma- 
tions of the Aggadah, and on the unity of the two media of discourse, 
Halakhah and Aggadah. The results, extending my vision well be- 
yond prior limits, underscored the requirement of rereading and 
revising my draft of 1997. So the editorial process made the work 
still more joyful than the original writing had brought, and I am 
thankful. But in the end Brill provided a more prompt publication 
than Chicago, and I choose my main publisher once more. 
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All Bible quotations are in the translation of The Holy Bible. Re- 
vised Standard Version (Toronto, Edinburgh, and N.Y., 1952: Thomas 
Nelson & Sons), © 1952 by the Division of Christian Education of 
the National Council of the Churches of Christ in the United States 
of America, cited by permission. 
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INTRODUCTION 


I will dwell among the people of Israel and will be their God. And 
they shall know that I am the Lord their God who brought them forth 
out of the land of Egypt that I might dwell among them; I am the 
Lord their God. 

Ex. 29:38-46 


To summarize the burden of this book in a few words, let me spec- 
ify the three points I aim to establish as the theology of the Hala- 
khah: 

[1] As recapitulated by the Halakhah, Scripture’s account of Eden 
portrays not an event but a condition. “Eden” stands for Man and 
God dwelling together. 

[2] Restoring that condition, the Halakhah sets forth the norms 
for a society formed by Israel in the Land that is worthy of God’s 
presence in this Eden. 

[3] The Halakhah systematizes the laws of the sanctification of the 
social order that God himself has revealed to Israel at Sinai in the 
Torah, and theology states the result of reading those laws—that 
religion’s story—philosophically. 

These three statements capture what is at stake in the theology 
of the Halakhah. They together answer the question, What exactly 
does the Halakhah set forth to realize the conviction that if one follows 
its many carefully-crafted regulations for the many dimensions of life, 
God will dwell among Israel? Here, in quest of the modes of real- 
izing the divine imperative, we take up the specificities of the law: 
how working backward from details to that which details actualize, 
the theology that animates the Halakhah is to be discerned and 
characterized. 

Why focus on the Halakhah? A bias within the circles of those 
that engage with the religious study of Rabbinic Judaism favors Ag- 
gadah, norms of belief, not Halakhah, norms of behavior, in their 
the quest for the religious statement of Judaism. That bias is made 
explicit in the following language: 


1. A. “...and holding fast to him”: 
B. Now how is it possible for a person to go up to the height and to 
cleave to fire? 
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C. And has it not been said, “For the Lord your God is a consuming 
fire” (Dt. 4:24), 

. “His throne was fiery flames” (Dan. 7:9). 

. [But God has said,] “Cleave to sages and their disciples, and I shall 
credit it to you as if you had gone up to the height and taken [the 
Torah], 

F. “and not merely as if in peace you had gone up to the height and 
taken [the Torah], but as if you had made war and taken it [by 
struggle].” 

G. And so Scripture says, “You have ascended on high, you have taken 
captives” (Ps. 68:19). 

2. A. Those who expound lore say, “If you want to know the one 

who spoke and brought the world into existence, study Ag- 
gadah , 
B. “for out of that you will truly know the one who spoke and 
brought the world into existence and cleave to his ways.” 
SIFRE TO DEuTERONOoMY XXLIX:II.1-2 


mo 


But as we shall see in the shank of this book, if the Aggadah sets 
forth the encounter with God, the Halakhah spells out his will for 
Man, and, in the social order of holy Israel, that takes priority. 
The reason is that the normative law, Halakhah, of the Oral To- 
rah defines the principal medium by which the sages set forth their 
message. “God possesses on earth only the four ells of the Halakhah,” 
so the Talmud says. To its exposition the Judaic sages of the forma- 
tive age devoted their critical capacities. Norms of conduct, more 
rigorously framed for harmony and coherence than norms of con- 
viction, served to convey their statement. We know that that is so, 
because to the exposition of the principled coherence of the Hala- 
khah in the Mishnah, Tosefta, two Talmuds, and Halakhic exeget- 
ical compilations, Sifra and the two Sifrés, the sages devoted their 
best, most sustained energies. That exposition presents a systemat- 
ic, continuous and orderly picture; it entails their most dense and 
intense writing; above all, in sages’ entire corpus it is the sole arena 
of dialectics. The Halakhah and its analysis and exposition involve 
articulated tension and conflict, demanding lavish expenditure of 
intellectual energy. And from the closure of the Talmud of Babylo- 
nia to our own day, those who mastered the documents of the Oral 
Torah themselves insisted upon the priority of the Halakhah. But 
why ask the Halakhah, a detailed plan for the sanctification of Isra- 
el in the here and now, leading to its salvation at the end of days, 
to respond to theological questions? The answer is, any document 
of religion—and a law code that embodies God’s will, speaks of 
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sanctification, and promises salvation qualifies as religious—contrib- 
utes to theological inquiry. That is for a simple reason: it is the nature 
of theology to address its logic to all data of religion: the facts put 
forth as truth by a particular religion. 


I. Waar Is THEOLOGY? 


Theology, broadly construed, is the science of the reasoned knowl- 
edge of God. Theology presents the system that results from philo- 
sophical analysis of, thinking about, the facts set forth by religion. 
In the case of a Judaism knowledge of God is made possible by God’s 
self-manifestation in the Torah. The theology of Judaism sets forth 
knowledge of God produced by rigorous reflection upon, generali- 
zation and universalization of, the hard facts of the Torah, written 
and oral. This comes about in two ways. The first is to know God 
through God’s self-revelation in the Torah. This requires that we 
know what the Torah is. Then knowing how to define and under- 
stand the Torah affords access to God’s self-revelation. The second 
is to know through that same self-revelation what God wants of Israel 
and how God responds to Israel and humanity at large.! That spe- 
cific, propositional knowledge comes through reasoned reading of 
the Torah, oral and written. The hermeneutics governing these 
documents encapsulate that knowledge of reasoned explication.” 

This theology of the Halakhah then represents the systematiza- 
tion and universalization of the norms of behavior, their presenta- 
tion, in the context of the Written Torah’s narrative, as a coherent, 
integrated structure of Israel’s social order. 


II. Wuat Is THE HALAKHAH? 


Besides the instructions, concerning normative behavior, set forth by 
the Torah, particularly the Pentateuch, in Exodus, Leviticus, Num- 
bers, and Deuteronomy, what, exactly, do I mean by “the Halakhah,” 
and where do we find it? I refer to the formulation of the norma- 


'T paraphrase Ingolf Dalferth, “The Stuff of Revelation: Austin Farrer’s Doc- 
trine of Inspired Images,” in Ann Loades and Michael McLain, eds., Hermeneutics, 
the Bible and literary Criticism (London, 1992: MacMillan), p. 71. 

? On the Hermeneutics of the category-formations of the Halakhah of the Oral 
Torah, see Neusner, Hermeneutics. 
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tive law of Judaism in its initial statement, set forth in the Mishnah 
(ca. 200 c.£.), in the Tosefta (ca. 300 c.£.), the Yerushalmi (ca. 400 
c.E.) or the Bavli (ca. 600 c.z.). The four Halakhic documents of late 
antiquity, a philosophical law code, a supplement thereto, and two 
commentaries to the law, organized in response to its code and 
supplement, all together form the statement of the norms of behav- 
ior, realizing the norms of belief, set forth in the formative age of 
Judaism. For the latter three of them the Mishnah defines the na- 
tive category-formations, carried forward, selectively, by each.% 

The Halakhic documents, the Mishnah-Tosefta-Yerushalmi-Bavli, 
together with the Halakhic exegetical compilations, Sifra (for Leviti- 
cus), Sifré to Numbers, Sifré to Deuteronomy, and Mekhilta Attrib- 
uted to R. Ishmael for Exodus, contain numerous Halakhic state- 
ments, both attributed and otherwise, and the larger part of the legal 
corpus is marked by contention: conflicting opinions on particular 
matters or even on legal theory. By what criteria, then, do I choose 
the Halakhah out of this sizable corpus? My representation of the 
Halakhah selects, by the following criteria, the statements that stand 
for the normative law. To qualify for a position in my catalogue of 
the Halakhah in The Halakhah: An Encyclopaedia of the Law of Judaism, 
a statement of a law exhibits these traits: 

[1] it will be anonymous or marked as unanimous opinion and 
so entirely unchallenged, 

[2] it will prove coherent to other statements on the same sub- 
ject, 

[3] it will define the premise of making certain connections or it 
will emerge as a result of making said connection, and/or 

[4] it will be presented as the regnant opinion when conflicting 
opinions register, e.g., as the opening proposition, or as the climac- 
tic statement; or in some other significant way signals will be given 
to accord privilege to the statement cited or alluded to in these pages 
as representative of the structure and system of Rabbinic Judaism 
seen whole, in proportion, as a coherent statement. 

So much for the details, what about the large category-formations? 
As to the substance of the Halakhah set forth by its category forma- 
tions, the Mishnah defines the greater part of the details of the law. 


3 The Yerushalmi takes up thirty-nine of the Mishnah’s and the Tosefta’s trac- 
tates, the Bavli, thirty-seven; the former covers the first four divisions of the Mis- 
hnah-Tosefta, the latter, the second through the fifth. These divisions are speci- 
fied below. 
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The Tosefta sets forth, in complements and supplements to the law 
of the Mishnah, nearly the whole of the rest of the Halakhah as 
discerned in the formative age. The contribution of fresh and im- 
portant Halakhah on the part of the two Talmuds, the Yerushalmi 
and the Bavli, is modest indeed.* Theirs was a labor of analysis and 
criticism. They took as their task first of all the examination, in the 
context of the Mishnah’s and Tosefta’s Halakhah, of the corpus of 
traditions assigned to the authorities of the Mishnah and the Tosef- 
ta but not included in those documents, called Baraitot “external” 
formulations of the law). They, second, undertook the analysis and 
systematization of the received Halakhah of the Mishnah, Tosefta, 
and Baraitot. So far as we can identify the theology of the Halakhah, 
the two Talmuds’ sages represent Judaism’s first systematic theolo- 
gians. But for the Halakhic structure and system itself, the Mishnah 
and Tosefta bear principal responsibility. 


Ill. How Dots THe Hataxuau PRopuce THEOLOGY? 


But why look to the Halakhah for those data of religion that philo- 
sophical analysis transforms into theology? The reason is that the 
Halakhah sets forth norms of conduct regarded by the Torah as 
religious, that is, as subject to God’s oversight and concern. In sec- 


* But we deal with The Halakhah, not with the Mishnah-Tosefta and the 
Halakhah of those particular documents. That is my claim in these pages. But there 
is an important fact to be taken into account. In my The Halakhah. An Encyclopae- 
dia, I recapitulate the bulk of the Halakhah of the formative age—Mishnah-To- 
sefta-Yerushalmi-Bavli—in various type faces, starting with the Mishnah, then 
adding what is fresh, not merely complementary, in the Tosefta, proceeding to 
what is new Halakhah in the Yerushalmi and finally in the Bavli. I found that the 
principal statement of the contents of the Halakhah, which concern us here, is made 
by the Mishnah with the Tosefta. And even there, the Tosefta refined and im- 
proved more often than it contributed new facts. The particular Halakhic contri- 
bution of the two Talmuds is in two parts. First, they introduced formulations of 
Halakhah in the manner of the Mishnah that are assigned the same authoritative 
status as the Halakhah of the Mishnah and of the Tosefta; these formulations, called 
Baraitot, only occasionally break new ground. Second, they conduct a huge ana- 
lytical inquiry, clarifying the reasons behind the rules and establishing the cosmic 
harmony of the rules. The Talmuds’ provision of Baraita-Halakhah in the end 
proved minimal, their work being mainly that of analysis. Hence in these pages, 
which deal with late antiquity and Judaism as set forth in the Halakhic documents 
of the Mishnah through the Bavli, the Halakhah, we deal principally with the 
representation of the Halakhah deriving from the Mishnah and the Tosefta. But 
there should be no ambiguity: we deal here not with the Mishnah and its Halak- 
hah, but with The Halakhah as a completed, coherent entity. 
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ular terms, the norms define the way of life of a religious commu- 
nity. And that way of life constitutes a critical component of the 
religious system embodied in that religious community. 

Having used the word religion to answer the question at hand, a 
simple definition is called for to set that answer into its theoretical 
context. By “religion” I mean a supernaturally-grounded system for 
the social order (e.g., “a community” or “people” or other classifi- 
cation of social entity) comprised by a world-view (an ethos) real- 
ized in a way of life (an ethics, broadly construed) embodied in a 
holy community. Accordingly, within that definition, Halakhah sets 
forth the way of life, the norms of behavior. Its paired opposite, 
Ageadah, norms of belief, referring generically to lore, exegesis of 
Scripture, and exhortative formulation of values ordinarily in nar- 
rative form, sets forth the world-view. The word in a Judaism for 
the social entity that is formed of those that share the world view 
and conform to the way of life is “Israel.”° 

The Halakhah has always formed in practical terms the founda- 
tions of holy Israel’s paideia, its Bildung, its character- and conscience- 
creating classroom and laboratory. Living within the pattern of be- 
havior inculcated by the Halakhah was meant to produce a person 
and community of a particular character and conscience: holy Israel. 
Through the pattern of actions defined by the Halakhah Israel and 
each Israelite learned how to live the holy life. On that basis, I ask 
about the religious meaning of the Halakhah and propose to set forth 
a well-constructed structure and system of ideas implicit therein. That 
yields an account of religion read philosophically and thereby com- 
posed into a systematic theology. 

Such a reading of the Halakhah hardly innovates. Informed people 
have long recognized that the Halakhah in its initial category-for- 
mation comprises a system of action-symbols, embodied convictions, 
the physicalization and empowerment of religious attitudes. From 
patterns of behavior, therefore, we ought to discern paradigms of 
belief, in the native categories, reconstructing from the Halakhah, 
the Aggadah. The governing metaphors of myth, Adam and Eden 
matched by Israel and the Land of Israel, in Chapter One, for ex- 
ample, will be shown to generate the principal definitions and laws 


5 See my Judaism and its Social Metaphors. Israel in the History of Jewish Thought. 
N.Y., 1988: Cambridge University Press. 

ê For late antiquity in the formative writings, the best statement of matters is 
Song of Songs Rabbah. 
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of ‘Orlah, as much as those of creation climaxed by the Sabbath and 
of redemption in the model of the Land like Eden, come to concrete 
expression in the laws of Shebi‘it and Kilayim. And what should we 
say of the laws of Berakhot, where matters of Israel’s relationship to 
God are articulated in a systematic, theological framework to begin 
with. But while rich in cases, we are poor in rules. Only rarely, 
however, have commentators to the legal literature in a disciplined, 
routine manner introduced into the analysis of the character of the 
Halakhah the questions of religious belief—let alone theological 
system, that I deem implicit. So I claim that the Oral Torah builds 
all structures upon certain premises and propositions. A single logic 
corresponding, in social abstracts of laws, to the concrete narrative 
of Scripture, from creation through the formation of Israel and 
onward to the restoration of Eden, infuses the whole. It is my task 
in dense detail to show that that is the fact, and when I have done 
so, I shall have validated the claim to set forth the theology of the 
Halakhah. 

With others who see matters in the same way, to be sure, I differ 
on two sides, first, in my insistence on order, against those who see 
only episode, second, in my claim of consistency and coherence and 
proportion in behalf of the Halakhah and its theology, against those 
who see only random details, meaning whatever we wish them to 
mean. 

As to the former, those who see meaning but no structure, de- 
tails but no whole:’ on grounds that the Rabbinic corpus is a mass 
of contradictions defying systematization and even episodic harmo- 
nization, one may choose to reject the systematization of religion 
through philosophy into theology altogether. When exegetes have 
asked about the religious message that is set forth through the me- 
dium of normative law, they have done so only episodically, outside 
of the framework of the documents themselves. ‘That is because they 
ignore questions of context, specifically defined by the category-for- 
mations of the Halakhah itself. So they treat all data out of the 
categorical constructions in which they fit and find their fullest 
meaning. To this time, among those who take the view that the cases 
accord with no rules, therefore facts of religion have yet to contrib- 


7 That position is implicit in the writings of J. B. Soloveitchik, who expounded 
the Halakhah for its religious meaning but did not attempt a systematic compo- 
sition of the whole. His is a Halakhic theology without the logos. 
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ute to theological knowledge. ‘Theology, true to its philosophical basis, 
for its part, asks for rigor, because among the religious data defined 
as true theology seeks the traits of system, proportion, order and 
harmony: the whole in cosmic context. 

As to the latter, those who see no meaning but only unmediated, 
uninterpreted action:® to the denial, to the Halakhah, of all ratio- 
nality to begin with, more is to be said. Some have maintained that 
the Halakhah sustains no such process of rationalization, insisting 
that the documents of the Oral Torah allege not only everything and 
its opposite, but deed without a trace of deliberation. Then all that 
matters is the deed, which stands for nothing beyond itself. On the sur- 
face that position is entirely defensible. We indeed can find floating 
hither and yon sayings that contradict one another. Rabbi X does 
disagree with Rabbi Y, here, there, everywhere; it is the defining trait 
of the Halakhic documents that sages differ on nearly everything. 
The burden of proof therefore rests upon my shoulders. I shall there- 
fore make manifest in detail through the shank of the book a trait 
of the Halakhah throughout. It is simply put. Studied by documents’ 
own rules, evaluated in accord with the principles of rationality and 
order that infuse those writings, the documents seen whole yield the 
theological picture drawn here. And the logic of the Halakhah per- 
vades the detailed deeds—acts of omission, acts of commission—that 
the Halakhah requires. 

So I maintain that, showing the logic embodied in the theology 
of the Halakhah represents the only definitive response to the sec- 
ond position: nothing means anything, all is arbitrary. I have set forth 
and here offer evidence that rational order infuses the Halakhah. So 
too the contrary view also requires not just declaration but valida- 
tion in detail. Specifically, allegations that the Halakhah is made up 
of arbitrary, pointless rules, yielding chaos also impose a burden of 
demonstration. To establish that not order, but chaos, reigns, those 
who take that view (which I regard as not only nihilistic but mon- 
umentally misrepresentative of the character of the Halakhah) will 
have to show not only contradictory propositions? but conflicting 
premises as to logic and its rules. 


8 This position is best represented in our own day by Isaiah Liebowitz, who, 
in the tradition of Moses Mendelssohn, insisted that the Halakhah consisted of ac- 
tions, and defined Judaism as a system of actions, lacking all normative convic- 
tions. But, in his behalf it must be said, he was a systematic thinker. 

° The four criteria signifying the norms of the Halakhah justifying inclusion in 
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That required demonstration will demand, in the Halakhic frame- 
work, dismantling the entire Talmud of Babylonia! I should regard 
that simple statement as a sufficient response on the Halakhic side. 
But the Aggadic corpus yields its logic as well.!° Let me give two 
examples. As God is one and unique here, let us then be shown how 
God is multiple and common there. As sin is rebellion here, let us 
be shown that sin comes about through multiple causes there. Such 
instances of opposed and systemically generic propositions, if iden- 
tified in the Halakhic corpus, will represent chaos, and, if found in 
the Aggadic corpus, the futility of seeking a logic and a rationality 
that infuse the whole. Isolated and episodic statements that contra- 
dict the norm will not serve; demonstration that the documents— 
whether Halakhic, whether Aggadic—lack all governing logic alone 
will suffice. 

I doubt that such a demonstration, set forth not merely in exam- 
ples and episodes but systematically, is going to be possible, let alone 
plausible. But who is to say what is intellectually impossible? After 
all, to take the case of Judaism, before the Bavli made its appear- 
ance as we now know it, who—even with the Yerushalmi in hand— 
can have predicted the Bavli’s advent or imagined what it would 
accomplish! 


IV. How Do WE IDENTIFY, IN THE HALAKHAH, THE RELIGIOUS 
DATA FOR A PHILOSOPHICAL RENDITION AS THEOLOGY? 


What, precisely, is required in such a religious reading of the Hala- 
khah? Clearly, the answer is, an exposition, from the details to the 
whole, of where and how in the Halakhah answers are set forth to 
questions of a religious character. Precisely what do we deem “ques- 
tions of a religious character”? That forms the crux of the matter. 
What makes the Torah’s a statement of religion is simple. The 
purpose of the Torah is to make God manifest, specifically, to re- 
veal God’s justice, that is to say, the just and rational character of 
the world order that God has created and now sustains and will 
ultimately perfect. That judgment is not merely implicit. Context 


my catalogue of the Halakhah given above pertain here as well. No one denies 
that many conflicting opinions register. But the documents themselves signal the 
normative ones; that is the point of the presentation of the Halakhah: to accom- 
modate schism but to label it as such. 

10 That is the burden of my Theology. 
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imposes it. The Halakhah of the Written Torah is set forth in the 
framework of God’s instructions to Moses, his imperative to Israel: 
“You shall be holy, for I the Lord your God am holy” (Lev. 19:2). 
The Halakhah of the Oral Torah not only responds in many na- 
tive-category-formations to that of the Written Torah. It also encom- 
passes a systematic exposition of how the interior relationships be- 
tween Israel and God and among Israelites in their villages and within 
the Israelite household are to be consecrated. That is why it hardly 
stretches any definition of “religion” to insist upon the classification 
of norms of behavior as religious in context, character and intent, 
in exactly the way that norms of belief that explicitly speak of God 
are Classified as religious. 

To what, specifically, do I refer as the religious data of the Hala- 
khah? Viewed in its large aggregates, the native category-formations, 
the Halakhah embodies the rules for the extension of God’s design 
for world order into the inner-facing relationships, in acute detail, 
of 

[1] God and Israel, 

[2] Israel’s inner order in its own terms, and 

[3] the Israelite’s household viewed on its own in time and space 
and social circumstance. 

If we wish to explore the interiority of Israel in relationship with 
God, as a shared order, and of Israel’s smallest whole, autonomous 
building block, the household,!! we are required to take up the norms 
of everyday conduct that define Israel and signify its sanctification. 
That, at any rate, is how I have thought matters through, seeing 
things whole and identifying the parts and their necessary relation- 
ships and harmonies and proportions. I should be the last person to 


1! T discern in the theoretical structure of the Halakhah no smaller unit of so- 
cial construction than the household. Subdivisions thereof—children, slaves of 
various categories, various castes and classes of persons defined genealogically, 
women, or craftsmen and artisans, are conceived in relationship to the household 
(or its counterpart, the Temple, in the genealogical castes). But these subsets are 
not conceived in relationship to any social construction beyond the household— 
let alone in relationship to one another. Households comprise, all together, the 
house of Israel; all Israel then relates to God. Through the house of Israel house- 
holds interact with one another—that is the relationship that imposes obligations 
and restraints, for example. Through God, Israel relates to the gentiles-idolaters 
(apart from some marginal exceptions and figures, there is no other category-for- 
mation in the Halakhah for the outsider than the idolater, though the Aggadah 
differentiates among gentiles, identifying the ones that matter to Israel: Babylo- 
nia, Media, Greece, Rome, in particular). 
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deny that other definitions of the logic of the Halakhah, its systemic 
and systematic character and the religious context therefor, are 
possible. I should be the first person to want to contemplate the 
alternatives to my version of the Halakhah’s rationality. 


V. How, PreEcIsELY, Dors THE HALAKHAH FORM 
INTO A THEOLOGICAL SYSTEM THE TORAH’s NORMATIVE RULES ? 


The native category-formations of the Halakhah will be seen in this 
book to correspond in a fundamental way to a structure comprised 
by the three dimensions of the interiorities just now specified. Iden- 
tifying the place of each of the native categories of the Halakhah 
within the construction of interiorities that I have posited will at the 
same time amplify my thesis and also set the stage to test it. If the 
native category-formations form some other construction besides the 
one that I claim encompasses and organizes them, or if they do not 
fit my construction at all, then the reading of the relationship of 
Aggadic to Halakhic theology I have set forth will prove null. But if 
the category-formation native to the documents corresponds to the 
category-formation I have framed for the Halakhic theology, then I 
will have defined the theology of the Halakhah as a coherent, sys- 
temic statement. 

To begin with, then, where do we find the category-formation that 
is native to the Halakhic documents (and that governs in the Hala- 
khic passages of Aggadic ones as well),!2 and of what does it con- 
sist? The answer comes unambiguously from the category-formation 
that controls all data in every purely-Halakhic document in the Oral 
Torah, that is, the Mishnah, the Tosefta, the Yerushalmi, and the 
Bavli.!> The category-formation that ubiquitously governs Halakhic 
discourse, in literary terms is the tractate defined by its topic. That 


12 See Neusner, Unity Vol. HI. 

!3 The Tannaite Midrashim cannot be characterized as purely-Halakhic; they 
organize their discourse around the passages of the Torah—Exodus (Mekhilta 
Attributed to R. Ishmael), Leviticus (Sifra), Numbers (Sifré to Numbers), and 
Deuteronomy (Sifré to Deuteronomy)—that set forth Halakhah. What I found in 
Unity I-III is that the Halakhic components of those documents recapitulate the 
traits of the Halakhic documents, and the Aggadic, the Aggadic ones. The fact 
that the discourse is exegetical, hence ordinarily Aggadic, made no difference in 
the traits of the Halakhic portions of the exegetical compilations. That shows that 
the native category-formations, Halakhah and Aggadah, transcend documentary 
lines, not in general but in detail. 
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is to say, the native category-formation identifies particular topics 
that are to be expounded, and these topics, each in its own terms, 
organize and systematize discourse. Within the topical program we 
find nearly all of the facts that will come under analysis. And we rarely 
turn up facts of said topic within any other topical category-forma- 
tion. It follows that the category-formation is topical, and the topics 
that are covered at the outset are the only ones that receive system- 
atic attention throughout the documents. The upshot is simple: the 
native category-formations of the Halakhah are dictated by the framer 
of the Mishnah, Judah the Patriarch, who divided the document into 
six large units, and subdivided each unit into constituent topical 
components. Defining the formal character of the continuator-doc- 
uments, the Tosefta, Yerushalmi, and Bavli, the Mishnah, therefore, 


serves quite well to reveal the category-formation that governs in the 
Halakhah. !* 


VI. Tue HALAKHIC CATEGORY-FORMATIONS 


We shall, therefore, have to engage with the native category-forma- 
tions of the Mishnah-Tosefta-Yerushalmi-Bavli in the setting of the 
tripartite system formed of concentric circles of interiorities that I 
have now set forth, that is, a set of topical category-formations de- 
fined by [1] the relationships of God and Israel, or [2] Israel’s trans- 
actions in the social order, or [3] the Israelite household’s inner 
reconstruction in time, space, and circumstance. I should be able to 
match the native category-formations the Halakhah, defined by the 
Mishnah-Tosefta-Yerushalmi-Bavli,!° with the hypothetical category- 


“My Theology of the Oral Torah argues that the logic of monotheism imposes 
the category-formation that governs in the Aggadah. In Unity III, I tested that de- 
ductive result against an inductive inquiry into the same documents and produ- 
ced the essentially same results for the Aggadic structure of category-formations. 
Then, in Neusner, Dual Discourse, Single Judaism, I compared the Halakhic with the 
Aggadic constructions. That showed close correlation. It yielded the prospect of 
telling the continuous story that Judaism tells, part of which is narrated by the 
Aggadah, part by the Halakhah, part by both modes of discourse, each in its own 
way. This should yield Judaism’s Story, which I plan. 

'S And only by the Mishnah; I do not treat as integral the minor tractates of 
the Talmud, which seem to me to recapitulate the classical Halakhah with slight 
categorical innovation. My impression is that the minor tractates collect and ar- 
range statements of Halakhic propositions that the principal documents set forth 
in other contexts than the categories that the minor tractates have chosen for 
themselves. But a case to the contrary can be made. The study of the minor trac- 
tates remains at a very primitive level. 
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formation—the one encompassing the interior architectonics of Is- 
raelite existence, corresponding in a formal way to the exteriorities 
of the Aggadah—just now spelled out. We have now briefly to ex- 
amine the topical program of the Mishnah, which is to say, the 
Mishnah-Tosefta-Yerushalmi-Bavli’s native category-formations. The 
Mishnah’s six thematic divisions encompass sixty-two!® tractates, of 
which sixty-one form topical expositions.!’ The principal divisions 
and topical subdivisions are as follows: 

1. Agriculture (Zera‘1m): Berakhot (Blessings); Peah (the corner of 
the field); Demai (doubtfully tithed produce); Kilayim (mixed seeds); 
Shebi‘it (the seventh year); Terumot (heave offering or priestly ra- 
tions); Ma‘aserot (tithes); Ma‘aser Sheni (second tithe); Hallah (dough 
offering); Orlah (produce of trees in the first three years after plant- 
ing, which is prohibited); and Bikkurim (first fruits). 

2. Appointed Times (Mo‘ed): Shabbat (the Sabbath); Erubin (the 
fictive fusion meal or boundary); Pesahim (Passover); Sheqalim (the 
Temple tax); Yoma (the Day of Atonement); Sukkah (the festival of 
Tabernacles); Besah (the preparation of food on the festivals and 
Sabbath); Rosh Hashanah (the New Year); Taanit (fast days); 
Megillah (Purim); Mo‘ed Qatan (the intermediate days of the festi- 
vals of Passover and Tabernacles); Hagigah (the festal offering). 

3. Women (Nashim): Yebamot (the levirate widow); Ketubot (the 


16 


The Mishnah as printed today furthermore includes Abot (Sayings of the 
Sages), but that document—not Halakhic to begin with!—attributes sayings to 
authorities who flourished after the Mishnah reached closure and belongs to a 
generation later than the Mishnah. While it serves as the Mishnah’s initial apolo- 
getic, it does not conform to the formal, rhetorical, or logical traits characteristic 
of the Mishnah overall and does not belong. That is why I omit reference to trac- 
tate Abot, which in no way shares the other sixty-two Mishnah-tractates’ formal, 
logical, and programmatic traits. 

17 T omit reference to tractate Eduyyot, which is not topical in its organization. 
Of the Mishnah’s sixty-three tractates, two are not relevant to our inquiry, one 
because it is anomalous, the other because it does not belong at all. The former, 
Eduyyot, is organized along other than topical lines, rather collecting sayings on 
diverse subjects attributed to particular authorities. It does not define a native 
category-formation of the Halakhah at all. In addition, I do not find in Qinnim 
and Middot Halakhic category-formations organized by topic; the former offers a 
series of analytical exercises, and the latter simply narrates the rite of the Daily 
Whole-Offering. (Tamid, by contrast, fits together with Yoma into a single Ha- 
lakhic native category-formation, as we shall see in Chapter Four). So I deal with 
fifty-nine of the Mishnah’s sixty-three tractates. And some of these fifty-nine trac- 
tates flow together to form a single, sizable Halakhic category-formation, e.g., Sanhe- 
drin-Makkot, Shabbat-Erubin, and Zabim-Niddah. One cannot understand the one 
without the other in all three cases, as we shall see in the shank of this book. 


XLII INTRODUCTION 


marriage contract); Nedarim (vows); Nazir (the special vow of the 
Nazirite); Sotah (the wife accused of adultery); Gittin (writs of di- 
vorce); Qiddushin (betrothal). 

4. Damages or civil law (Neziqin): Baba Qamma, Baba Mesia, Baba 
Batra (civil law, covering damages and torts, then correct conduct 
of business, labor, and real estate transactions); Sanhedrin (institu- 
tions of government; criminal penalties); Makkot (flogging); Shabuot 
(oaths); Eduyyot (a collection arranged on other than topical lines); 
Horayot (rules governing improper conduct of civil authorities); 

5. Holy Things (Qodoshim): Zebahim (every day animal offerings); 
Menahot (meal offerings); Hullin (animals slaughtered for secular 
purposes); Bekhorot (firstlings); Arakhin (vows of valuation); ‘Temu- 
rah (vows of exchange of a beast for an already consecrated beast); 
Keritot (penalty of extirpation or premature death); Me‘ilah (sacri- 
lege),!8 

6. Purity (Yohorot): Kelim (susceptibility of utensils to uncleanness); 
Ohalot (transmission of corpse-uncleanness in the tent of a corpse); 
Negaim (the uncleanness described at Lev. 13-14); Parah (the prep- 
aration of purification-water); ‘Tohorot (problems of doubt in con- 
nection with matters of cleanness); Miqvaot (immersion-pools); Nid- 
dah (menstrual uncleanness); Makhshirin (rendering susceptible to 
uncleanness produce that is dry and so not susceptible); Zabim (the 
uncleanness covered at Lev. 15); Tebul-Yom (the uncleanness of one 
who has immersed on that self-same day and awaits sunset for com- 
pletion of the purification rites); Yadayim (the uncleanness of hands); 
Ugsin (the uncleanness transmitted through what is connected to 
unclean produce). 

This catalogue now requires exposition: concerning what, exact- 
ly, does the Halakhah legislate? Now to examine the program of the 
several category-formations. 


VIL. THe HALAKHAN SEEN WHOLE 


Before testing the religious category-formation proposed just now and 
responding to the hermeneutics implicit therein, let us first turn to 


!8 As I said, I omit Middot (the layout of the Temple building) and Qinnim 
(how to deal with bird offerings designated for a given purpose and then mixed 
up). 
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the way in which the tractates, as native-categories, coalesce into 
divisions and cohere in large ways. 

The Division of Agriculture treats two topics, first, producing crops 
in accord with the scriptural rules on the subject, second, paying the 
required offerings and tithes to the priests, Levites, and poor. ‘The 
principal point of the Division is that the Land is holy, because God 
has a claim both on it and upon what it produces. God’s claim must 
be honored by setting aside a portion of the produce for those for 
whom God has designated it. God’s ownership must be acknowledged 
by observing the rules God has laid down for use of the Land. In 
the temporal context in which the Mishnah was produced, some 
generations after the disastrous defeat by the Romans of Bar Kokh- 
ba and the permanent closure of Jerusalem to Jews’ access, the stress 
of the division brought assurance that those aspects of the sanctifi- 
cation of Israel—Land of Israel, Israel itself and its social order, the 
holy cycle of time—that survived also remained holy and subject to 
the rules of Heaven. 

The Division of Appointed Times carried forward the same emphasis 
upon sanctification, now of the high points of the lunar-solar calen- 
dar of Israel. The second division forms a system in which the ad- 
vent of a holy day, like the Sabbath of creation, sanctifies the life of 
the Israelite village through imposing on the village rules on the model 
of those of the Temple. The purpose of the system, therefore, is to 
bring into alignment the moment of sanctification of the village and 
the life of the home with the moment of sanctification of the Tem- 
ple on those same occasions of appointed times. The underlying and 
generative logic of the system comes to expression in a concrete way 
here. We recall the rule of like and opposite, comparison and con- 
trast. What is not like something follows the rule opposite to that 
pertaining to that something. Here, therefore, since the village is the 
mirror image of the Temple, the upshot is dictated by the analog- 
ical-contrastive logic of the system as a whole. If things are done in 
one way in the Temple, they will be done in the opposite way in 
the village. Together the village and the Temple on the occasion of 
the holy day therefore form a single continuum, a completed cre- 
ation, thus awaiting sanctification. The village is made like the 
Temple in that on appointed times one may not freely cross the lines 
distinguishing the village from the rest of the world, just as one may 
not freely cross the lines distinguishing the Temple from the world. 
But the village is a mirror image of the ‘Temple. The boundary lines 
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prevent free entry into the Temple, so they restrict free egress from 
the village. On the holy day what one may do in the Temple is 
precisely what one may not do in the village. 

So the advent of the holy day affects the village by bringing it into 
sacred symmetry in such wise as to effect a system of opposites; each 
is holy, in a way precisely the opposite of the other. Because of the 
underlying conception of perfection attained through the union of 
opposites, the village is not represented as conforming to the model 
of the cult, but of constituting its antithesis. The world thus regains 
perfection when on the holy day heaven and earth are united, the 
whole completed and done: the heaven, the earth, and all their hosts. 
This moment of perfection renders the events of ordinary time, of 
“history,” essentially irrelevant. For what really matters in time is 
that moment in which sacred time intervenes and effects the per- 
fection formed of the union of heaven and earth, of Temple, in the 
model of the former, and Israel, its complement. It is not a return 
to a perfect time but a recovery of perfect being, a fulfillment of 
creation, which explains the essentially ahistorical character of the 
Mishnah’s Division on Appointed Times. Sanctification constitutes 
an ontological category and is effected by the creator. 

This explains why the division in its rich detail is composed of 
two quite distinct sets of materials. First, it addresses what one does 
in the sacred space of the Temple on the occasion of sacred time, 
as distinct from what one does in that same sacred space on ordi- 
nary, undifferentiated days, which is a subject worked out in Holy 
Things. Second, the Division defines how for the occasion of the holy 
day one creates a corresponding space in one’s own circumstance, 
and what one does, within that space, during sacred time. The divi- 
sion as a whole holds together through a shared, generative meta- 
phor. It is the comparison, in the context of sacred time, of the spatial 
life of the Temple to the spatial life of the village, with activities and 
restrictions to be specified for each, upon the common occasion of 
the Sabbath or festival. The Mishnah’s purpose therefore is to cor- 
relate the sanctity of the Temple, as defined by the holy day, with 
the restrictions of space and of action which make the life of the village 
different and holy, as defined by the holy day. 

The Division of Women defines the women in the social economy of 
Israel’s supernatural and natural reality. Women acquire definition 
wholly in relationship to men, who impart form to the Israelite social 
economy. The status of women is effected through both supernatu- 
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ral and natural, this-worldly action. Women formed a critical sys- 
temic component, because the proper regulation of women—sub- 
ject to the father, then the husband—was deemed a central concern 
of Heaven, so that a betrothal would be subject to Heaven’s super- 
vision (Qiddushin, sanctification, being the pertinent tractate); doc- 
uments, such as the marriage-contract or the writ of divorce, drawn 
up on earth, stand also for Heaven’s concern with the sanctity of 
women in their marital relationship; so too, Heaven may through 
levirate marriage dictate whom a woman marries. What man and 
woman do on earth accordingly provokes a response in heaven, and 
the correspondences are perfect. So women are defined and secured 
both in heaven and here on earth, and that position is always and 
invariably relative to men. 

The principal interest for the Mishnah is interstitial, just as, in 
general, sanctification comes into play at interstitial relationships, 
those that require decisive classification. Here it is the point at which 
a woman becomes, and ceases to be, holy to a particular man, that 
is, enters and leaves the marital union. These transfers of women 
are the dangerous and disorderly points in the relationship of wom- 
an to man, therefore, the Mishnah states, to society as well. The 
division’s systemic statement stresses the preservation of order in 
transactions involving women and (other) property. Within this or- 
derly world of documentary and procedural concerns a place is made 
for the disorderly conception of the marriage not formed by human 
volition but decreed in heaven, the levirate connection. Mishnah- 
tractate Yebamot states that supernature sanctifies a woman to a man 
(under the conditions of the levirate connection). What it says by 
indirection is that man sanctifies too: man, like God, can sanctify 
that relationship between a man and a woman, and can also effect 
the cessation of the sanctity of that same relationship. 

Five of the seven tractates of the Division of Women are devoted 
to the formation and dissolution of the marital bond. Of them, three 
treat what is done by man here on earth, that is, formation of a 
marital bond through betrothal and marriage contract and dissolu- 
tion through divorce and its consequences. The Division and its 
system therefore delineate the natural and supernatural character of 
the woman’s role in the social economy framed by man: the begin- 
ning, end, and middle of the relationship. The whole constitutes a 
significant part of the Mishnah’s encompassing system of sanctifica- 
tion, for the reason that heaven confirms what men do on earth. A 
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correctly prepared writ of divorce on earth changes the status of the 
woman to whom it is given, so that in heaven she is available for 
sanctification to some other man, while, without that same writ, in 
heaven’s view, should she go to some other man, she would be liable 
to be put to death. The earthly deed and the heavenly perspective 
correlate. That is indeed very much part of larger system, which says 
the same thing over and over again. 

The Division of Damages comprises two subsystems, which fit together 
in a logical way. One part presents rules for the normal conduct of 
civil society. These cover commerce, trade, real estate, and other 
matters of everyday intercourse, as well as mishaps, such as damag- 
es by chattels and persons, fraud, overcharge, interest, and the like, 
in that same context of everyday social life. The other part describes 
the institutions governing the normal conduct of civil society, that 
is, courts of administration, and the penalties at the disposal of the 
government for the enforcement of the law. The two subjects form 
a single tight and systematic dissertation on the nature of Israelite 
society and its economic, social, and political relationships, as the 
Mishnah envisages them. The main point of the first of the two parts 
of the Division is that the task of society is to maintain perfect sta- 
sis, to preserve the prevailing situation, and to secure the stability 
of all relationships. To this end, in the interchanges of buying and 
selling, giving and taking, borrowing and lending, it is important that 
there be an essential equality of interchange. No party in the end 
should have more than what he had at the outset, and none should 
be the victim of a sizable shift in fortune and circumstance. All parties’ 
rights to, and in, this stable and unchanging economy of society are 
to be preserved. When the condition of a person is violated, so far 
as possible the law will secure the restoration of the antecedent status. 

The goal of the system of civil law is the recovery of the prevail- 
ing order and balance, the preservation of the established wholeness 
of the social economy. This idea is powerfully expressed in the 
organization of the three tractates that comprise the civil law, which 
treat first abnormal and then normal transactions. The framers deal 
with damages done by chattels and by human beings, thefts and other 
sorts of malfeasance against the property of others. The civil law in 
both aspects pays closest attention to how the property and person 
of the injured party so far as possible are restored to their prior 
condition, that is, a state of normality. So attention to torts focuses 
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upon penalties paid by the malefactor to the victim, rather than upon 
penalties inflicted by the court on the malefactor for what he has 
done. When speaking of damages, the Mishnah thus takes as its 
principal concern the restoration of the fortune of victims of assault 
or robbery. Then the framers take up the complementary and cor- 
responding set of topics, the regulation of normal transactions. When 
we rapidly survey the kinds of transactions of special interest, we see 
from the topics selected for discussion what we have already uncov- 
ered in the deepest structure of organization and articulation of the 
basic theme. 

The other half of this same unit of three tractates presents laws 
governing normal and routine transactions, many of them of the same 
sort as those dealt with in the first half. At issue are deposits of goods 
or possessions that one person leaves in safe-keeping with another. 
Called bailments, for example, cases of such transactions occur in 
both wings of the triple tractate, first, bailments subjected to misap- 
propriation, or accusation thereof, by the bailiff, then, bailments 
transacted under normal circumstances. Under the rubric of routine 
transactions are those of workers and householders, that is, the 
purchase and sale of labor; rentals and bailments; real estate trans- 
actions; and inheritances and estates. Of the lot, the one involving 
real estate transactions is the most fully articulated and covers the 
widest range of problems and topics. The three tractates of the civil 
law all together thus provide a complete account of the orderly 
governance of balanced transactions and unchanging civil relation- 
ships within Israelite society under ordinary conditions. 

The character and interests of the Division of Damages present 
probative evidence of the larger program of the philosophers of the 
Mishnah. Their intention is to design nothing less than a full-scale 
Israelite government, subject to the administration of sages. This 
government is fully supplied with a constitution and bylaws. It makes 
provision for a court system and procedures, as well as a full set of 
laws governing civil society and criminal justice. This government, 
moreover, mediates between its own community and the outside 
(“pagan”) world. Through its system of laws it expresses its judgment 
of the others and at the same time defines, protects, and defends its 
own society and social frontiers. It even makes provision for proce- 
dures of remission, to expiate its own errors. ‘The (then non-existent) 
Israelite government imagined by the second-century philosophers 
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centers upon the (then non-existent) Temple, and the (then forbid- 
den) city, Jerusalem. For the Temple is one principal focus. There 
the highest court is in session; there the high priest reigns. 

The penalties for law infringement are of three kinds, one of which 
involves sacrifice in the Temple.!? The basic conception of punish- 
ment, moreover, is that unintentional infringement of the rules of 
society, whether “religious” or otherwise, is not penalized but rath- 
er expiated through an offering in the Temple. If a member of the 
people of Israel intentionally infringes against the law, to be sure, 
that one must be removed from society and is put to death. And if 
there is a claim of one member of the people against another, that 
must be righted, so that the prior, prevailing status may be restored. 
So offerings in the ‘Temple are given up to appease heaven and restore 
a whole bond between heaven and Israel, specifically on those oc- 
casions on which without malice or ill will an Israelite has disturbed 
the relationship. Israelite civil society without a Temple is not sta- 
ble or normal, and not to be imagined. And the Mishnah is above 
all an act of imagination in defiance of reality. 

The plan for the government involves a clear-cut philosophy of 
society, a philosophy that defines the purpose of the government and 
ensures that its task is not merely to perpetuate its own power. What 
the Israelite government, within the Mishnaic fantasy, is supposed 
to do is to preserve a perfect, steady-state society. That state of 
perfection which, within the same fantasy, the society to begin with 
everywhere attains and expresses forms the goal of the system 
throughout: no change anywhere from a perfect balance, propor- 
tion, and arrangement of the social order, its goods and services, 
responsibilities and benefits. This is in at least five aspects: First of 
all, one of the ongoing principles of the law, expressed in one trac- 
tate after another, is that people are to follow and maintain the 
prevailing practice of their locale. Second, the purpose of civil pen- 
alties is to restore the injured party to his prior condition, so far as 
this is possible, rather than merely to penalize the aggressor. Third, 
there is the conception of true value, meaning that a given object 
has an intrinsic worth, which, in the course of a transaction, must 
be paid. In this way the seller does not leave the transaction any richer 
than when he entered it, or the buyer any poorer (parallel to pen- 
alties for damages). Fourth, there can be no usury, a biblical prohi- 


19 The others are compensation, physical punishment, and death. 
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bition adopted and vastly enriched in the Mishnaic thought, for 
money (“coins”) is what it is. Any pretense that it has become more 
than what it was violates, in its way, the conception of true value. 
Fifth, when real estate is divided, it must be done with full attention 
to the rights of all concerned, so that, once more, one party does 
not gain at the expense of the other. In these and many other as- 
pects the law expresses its obsession with the perfect stasis of Israelite 
society. Its paramount purpose is in preserving and ensuring that that 
perfection of the division of this world is kept inviolate or restored 
to its true status when violated. 

The Division of Holy Things presents a system of sacrifice and sanc- 
tuary. The division centers upon the everyday and rules always 
applicable to the cult: the daily whole offering, the sin offering and 
guilt-offering which one may bring any time under ordinary circum- 
stances; the right sequence of diverse offerings; the way in which the 
rites of the whole-, sin-, and guilt-offerings are carried out; what sorts 
of animals are acceptable; the accompanying cereal offerings; the 
support and provision of animals for the cult and of meat for the 
priesthood; the support and material maintenance of the cult and 
its building. We have a system before us: the system of the cult of 
the Jerusalem Temple, seen as an ordinary and everyday affair, a 
continuing and routine operation. That is why special rules for the 
cult, both in respect to the altar and in regard to the maintenance 
of the buildings, personnel, and even the whole city, will be else- 
where—in Appointed Times and Agriculture. But from the perspec- 
tive of Holy Things, those divisions intersect by supplying special rules 
and raising extraordinary (Agriculture: Land-bound; Appointed 
‘Times: time-bound) considerations for that theme which Holy Things 
claims to set forth in its most general and unexceptional way: the 
cult as something permanent and everyday. 

The Division of Purities presents a very simple system of three prin- 
cipal parts: sources of uncleanness, objects and substances suscepti- 
ble to uncleanness, and modes of purification from uncleanness. So 
it tells the story of what makes a given sort of object unclean and 
what makes it clean. Viewed as a whole, the Division of Purities treats 
the interplay of persons, food, and liquids. Dry inanimate objects or 
food are not susceptible to uncleanness. What is wet is susceptible. 
So liquids activate the system. What is unclean, moreover, emerges 
from uncleanness through the operation of liquids, specifically, 
through immersion in fit water of requisite volume and in natural 


L INTRODUCTION 


condition. Liquids thus deactivate the system. Thus, water in its 
natural condition is what concludes the process by removing unclean- 
ness. Water in its unnatural condition, that is, deliberately affected 
by human agency, is what imparts susceptibility to uncleanness to 
begin with. The uncleanness of persons, furthermore, is signified by 
body liquids or flux in the case of the menstruating woman and the 
zab (the person suffering from the form of uncleanness described at 
Lev. 15:1ff.). Corpse uncleanness is conceived to be a kind of efflu- 
ent, a viscous gas, which flows like liquid. Utensils for their part 
receive uncleanness when they form receptacles able to contain liq- 
uid. In sum, we have a system in which the invisible flow of fluid- 
like substances or powers serve to put food, drink, and receptacles 
into the status of uncleanness and to remove those things from that 
status. Whether or not we call the system “metaphysical,” it certainly 
has no material base but is conditioned upon highly abstract notions. 
Thus in material terms, the effect of liquid is upon food, drink, 
utensils, and man. The consequence has to do with who may eat 
and drink what food and liquid, and what food and drink may be 
consumed in which pots and pans. These loci are specified by trac- 
tates on utensils and on food and drink. 


VII. HALAKHIC INTERIORITIES 


With this information in hand, we have surveyed the topics that define 
the native category-formations of the Mishnah as these topics fall 
naturally into six divisions. It is self-evident from my account that 
the divisions are exclusive, affording no logical position for any trac- 
tate presently located in some other division; the tractates, exam- 
ined in detail, will be shown equally exclusive, each one treating only 
the topic assigned to it, occasionally, encompassing some secondary 
points of amplification. If the Aggadah takes up exteriorities, then 
what are the counterparts within the interior structure constructed 
by the Halakhah? A consideration of the divisions and most, though 
not all, tractates*? thereof shows the simple correlation I propose. 


2? That is because most, but not all tractates fit into the category-formation that 
encompasses the division in which Rabbi has set them. One example of an excep- 
tion is tractate Hullin, on the slaughter of meat for secular purposes, outside of 
the cult, which placed by Rabbi in the fifth division, dealing with Holy Things, 
but required by my theory of the Halakhic category-formations to make its con- 
tribution to the account of the inner life of the Israelite household, rather than 
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[1] Between God and Israel: the interior dimensions of Israel’s rela- 
tionships with God—the division of Agriculture, the division of Holy 
Things. The division of Agriculture defines what Israel in the Land 
of Israel owes God as his share of the produce of the Holy Land, 
encompassing also Israel’s conformity to God’s regulation on how 
that produce is to be garnered; the anomalous tractate, Berakhot, 
concerns exactly the same set of relationships. The division of Holy 
Things corresponds by specifying the way in which the gifts of the 
Land—meat, grain, oil, wine—are to be offered to Heaven, inclu- 
sive of the priesthood, as well as the manner in which the Temple 
and its staff are supported and the offerings paid for. Two tractates, 
moreover, describe the Temple and its rite, and one of them sets 
forth special problems in connection with the same. The sole anom- 
alous tractate, Hullin, which takes up the correct slaughter of ani- 
mals for secular purposes, belongs, because its rules pertain, also, to 
the conduct of the cult. 

[2] Within Israel’s Social Order: the social order that is realized by 
Israelites’ relationships with one another—the division of Damages: 
That division spells out the civil law that maintains justice and eq- 
uity in the social order, the institutions of government and the sanc- 
tions they legitimately impose. 

[3] Inside the Israelite Household: Death And Life. Interior Time, Space, 
and Circumstance: The inner life of the household, encompassing the 
individual Israelite, with God—the division of Women, the division 
of Appointed Times, and the division of Purities, as well as some 
singleton-tractates such as Hullin. The division of Women deals with 
the way in which relationships of man and woman are governed by 
the rules of sanctification enforced by Heaven, which takes an in- 
terest in how family relationships are formed, maintained, and dis- 
solved, and the affects, upon the family, of invoking Heaven’s name 
in vows. The division of Appointed Times addresses the affect upon 
the conduct of ordinary life of the advent of holy time, with special 
reference to the Sabbath and the pilgrim festivals (Passover, ‘Taber- 
nacles), the pilgrimage, and the intermediate days of festivals, the 
New Year and Day of Atonement, Fast Days, and Purim. While parts 
of some of these tractates, and nearly the whole of a few of them, 


the picture of the practicalities of Israel’s relationship to God through enlandise- 
ment, such as the first division covers, and through sharing and restoring, such as 
the fifth division takes up. 
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concern conduct in the Temple, the main point of the tractates is 
to explore the impact upon the household and village of the Appoint- 
ed times. The same interstitial position—between household and 
village, on the one side, and Temple and cult, on the other—serves 
the division of Purity. The laws of the tractates concern mainly the 
household, since the cleanness-rules spelled out in those tractates 
concern purity at home. But, it goes without saying, the same un- 
cleanness that prevents eating at home food that is to be preserved 
in conditions of cultic cleanness also prevents the Israelite from 
entering the restricted space of the Temple. But in the balance, the 
division concerns cleanness in that private domain that is occupied 
by the Israelite household. 


IX. THEOLOGICAL [NTERPRETATION 


The questions concern the connection between the Halakhic pro- 
gram—its topic seen in detail, its problematic identified in close 
encounter with the details of the topic—and the issues inherent in 
the Halakhah. As our rapid survey of the tractates’ topics has indi- 
cated, these encompass the three dimensions of holy Israel’s inner 
existence, [1] Israel in relationship to God, [2] Israel’s social order, 
[3] the Israelite household, respectively. To a given topic, then, a 
set of questions, formed within one of the three proposed category- 
formations, will be addressed meant to elicit out of the particulari- 
ties some generalizations of broad consequence. I have offered the 
broad hypothesis that the Halakhah sets forth an inward-facing 
account of relationships of God and Israel, within Israel, and inside 
the household walls, all meant to embody that principle of world 
order founded upon justice that God realized in making the world. 

A brief repertoire of concrete cases suffices at the outset to show 
what we may expect to uncover in due course in the project that 
begins here: 

[1] Between Israel and God: Israel engages with God in the posses- 
sion of the Land of Israel in particular. That is where God’s pres- 
ence locates itself, in the Temple. It is the gift of the Land to holy 
Israel that sets the conditions of Israel’s relationship with God. Isra- 
el in the Land is a sharecropper, for example. In connection with 
tractate Ma‘aserot and the general rules of tithing, for one exam- 
ple, we shall want to know how God and the Israelite farmer relate, 
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when they intersect and what precipitates their encounter in part- 
nership—the general theory embodied by the details of the law. Israel 
returns to God, through the altar, the principal gifts in which the 
Land glories, wine, oil, grain, meat. The principal tractates of the 
two divisions that work out the details of how Israel relates to God, 
the First, on Agriculture, and the Fifth, on Holy Things, embody in 
the details of the law a variety of religious principles. Here we learn 
about how God and man correspond, just as much as, within the 
theological anthropology set forth by the Aggadah, dimensions of 
that correspondence are set forth. 

[2] Within Israels Social Order: In connection with the Babas (Baba 
Qamma, Baba Mesia, Baba Batra), which deal with the regulation 
of the social order, we shall want to identify those governing prin- 
ciples of equity that dictate the character of the details, both laws 
that deal with the imperfections of the social order, conflict for in- 
stance, and the ones that regulate the social order in all its balance 
and perfection, properly-conducted transactions, for example. 

[3] Inside the Israelite Household: And when we examine tractates 
Shabbat and Erubin, out of the specific rules we shall ask for a general 
theory of the interplay of space and time in the grid defined by the 
advent of sanctified time with the coming of the Sabbath for exam- 
ple: where am I now, where am I then, and what dictates my con- 
dition? How, in holy time, do I continue the life-sustaining activi- 
ties of nourishment? The sources of the rules at hand, not in a literary 
but in a metaphysical sense, will have to be located, the modes of 
thought that govern to be identified. Such a theory will form a 
component of an account of the situation, in world order, of the 
Israelite household, a focus of holiness comparable in its way to the 
locus of sanctification in the Temple. 

The Halakhah as set forth in its formative age aims to describe 
how in concrete terms holy Israel is to construct a social order in 
the Land of Israel to realize that just and perfect world order that 
God had in mind in creating the world. The Halakhah is so framed, 
its category-formations so constituted, as to yield an account of how 
man in paradise, Adam in Eden, ought to have lived. Speaking in 
monumental dimensions, the Halakhah makes a teleological, but not 
a messianic, statement. And the promise of the Halakhah speaks to 
not Israel’s messianic so much as to its restorationist aspiration: to 
form Eden not in time past nor in time future but in the here and 
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now of everyday Israel, but this time we shall do it right. And here 
is how—in concrete detail, to which we now turn.?! 


°l In The Theology of the Oral Torah, Chapters Thirteen and Fourteen, I show that 
the Messiah-theme does not form a principal category-formation but plays a role 
in the exposition of principal categories; the figure of the Messiah is instrumental, 
he announces a phase in the restorationist teleology, but he plays only a subordi- 
nate role in the restoration itself. To characterize the Halakhah, or the Mishnaic 
statement of the Halakhah, as Messianic vastly distorts matters; indeed, the Mis- 
hnah, for its part, defines a teleology that to begin with scarcely exhibits the in- 
dicators of eschatology! While, as we shall see even in this opening part of matters, 
restorationism governs critical categorical-formations within the Halakhah, the 
Messiah-theme contributes to none. In its classical statement in the formative age, 
Rabbinic Judaism certainly encompasses the Messiah-theme, but so far as its te- 
leology finds it possible to frame a vision of last things to which the Messiah merely 
contributes, indeed, a vision that encompasses the death of the Messiah, we may 
not characterize formative Rabbinic Judaism as a messianic system. How things 
worked out in later stages in the unfolding of that same Judaism is for others to 


say. 


PART ONE 


BETWEEN GOD AND ISRAEL 
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WHAT, WHERE AND WHEN IS EDEN? 


Thus the heavens and the earth were finished and all the host of them. 
And on the seventh day God finished his work that he had done, and 
he rested on the seventh day from all his work that he had done. So 
God blessed the seventh day and sanctified it, because on it God rested 
from all his work that he had done in creation. 


Genesis 2:1-3 


Scripture begins with the original Man, Adam and Eve in Eden, and 
so do we in our reading of the Halakhah. By Eden Scripture means, 
that place whole and at rest that God sanctified. In the Halakhah 
“Eden” stands for creation in perfect repose, a situation to be re- 
stored at specified occasions, through designated attitudes and ac- 
tions. In the Halakhah set forth in the native categories of the Mish- 
nah-Tosefta-Yerushalmi-Bavli, Eden stands for not a particular place 
but nature in a defined condition. That is realized at a particular 
moment defined by circumstance: creation in Sabbath repose, sanc- 
tified. Then if Eden is a place in repose, we reverse the predicate 
and the subject. What follows is, a place in repose at the climax of 
creation, at sunset at the start of the seventh day, whole and at rest, 
embodies, realizes Eden. 

The Halakhah means to systematize the condition of Eden, to de- 
fine Eden in its normative traits, and also to localize Eden within 
Israel. How does the Halakhah localize that place? Eden is the 
place—the condition—to the perfection of which God responded in 
the act of sanctification at the advent of the seventh day. Where is 
that place? Here as elsewhere, the Halakhah accommodates itself to 
both the enlandised and the utopian condition of Israel, the people. 
So, on the one hand, that place is or ought to be the Land of Israel. 
The Halakhah finds in Scripture ample basis for identifying with the 
Land of Israel that place perfected on the Sabbath. It is the Land 
that, in the Written Torah’s explicit account of matters, claims the 
right to repose on the seventh day and in the seventh year of the 
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septennial cycle. But, as we shall see, on the other hand, the per- 
fected place also is the location of Israel wherever that may be at 
the advent of sunset on the eve of the seventh day of the week of 
creation. 

We begin with enlandised Israel, that is, the Land of Israel, at the 
moment at which, then and there, Eden was made real: when Isra- 
el entered into the Land at the moment of perfection. ‘That moment 
recovered, Eden is restored—the correct starting point, therefore, 
for a theology of the Halakhah that claims the whole holds together 
as a systematically-restorationist theology. 


I. SHesr‘ir 


That is the explicit position of the Halakhah of Shebi‘it, which elab- 
orates the Written Torah’s commandment, at Lev. 25:1-8: 


When you enter the land that I am giving you, the land shall observe 
a Sabbath of the Lord. Six years you may sow your field and six years 
you may prune your vineyard and bather in the yield. But in the 
seventh year the land shall have a Sabbath of complete rest, a Sab- 
bath of the Lord; you shall not sow your field or prune your vine- 
yard. You shall not reap the aftergrowth of your harvest or gather 
the grapes of your untrimmed vines; it shall be a year of complete 
rest for the land. But you may eat whatever the land during its Sab- 
bath will produce—you, your male and female slaves, the hired-hand 
and bound laborers who live with you, and your cattle and the beasts 
in your land may eat all its yield. 


Sages thus find in Scripture the explicit correlation of the advent of 
the Sabbath and the condition of the Land, meaning, “the land that 
I am giving you,” which is to say, the Land of Israel. After six years 
of creation, the Land is owed a Sabbath, as much as is Man. A 
second, correlative commandment, at Dt. 15:1-3, is treated as well: 
“Every seventh year you shall practice remission of debts. This shall 
be the nature of the remission: every creditor shall remit the due that 
he claims from his neighbor; he shall not dun his neighbor or kins- 
man, for the remission proclaimed is of the Lord. You may dun the 
foreigner, but you must remit whatever is due you from your kins- 
men.” 

The Torah represents God as the sole master of creation, the 
Sabbath as testimony to God’s pleasure with the perfection, and 
therefore sanctification, of creation. The Halakhah of Shebi‘it sets 


WHAT, WHERE AND WHEN IS EDEN? 5 


forth the law that in relationship to the Land of Israel embodies that 
conviction. The law set forth in the Mishnah-Tosefta-Yerushalmi 
systematically works through Scripture’s rules, treating [1] the pro- 
hibition of farming the land during the seventh year; [2] the use of 
the produce in the seventh year solely for eating, that is to say, its 
purpose and function by its very nature; and [3] the remission of 
debts. During the Sabbatical year, Israel relinquishes its ownership 
of the Land of Israel. So the Sabbath involves giving up ownership, 
a point to which we shall return later in this chapter when we en- 
counter Shabbat-Erubin, the climax of the Halakhic account of Eden 
in Israel’s acutely present tense. At that time Israelites in farming 
may do nothing that in secular years effects the assertion of owner- 
ship over the land (Avery-Peck, Yerushalmi Shebit, p. 2). Just as one 
may not utilize land he does not own, in the Sabbatical year, the 
farmer gives up ownership of the land that he does own. 

What links the Sabbatical Year to Eden’s restoration? ‘The rea- 
son is clear: the Sabbatical Year recovers that perfect time—but we 
now prefer: condition—of Eden when the world was at rest, all things 
in place. Before the rebellion, man did not have to labor on the land; 
he picked and ate his meals freely. And, in the nature of things, 
everything belonged to everybody; private ownership in response to 
individual labor did not exist, because man did not have to work 
anyhow. These then represent the Halakhah’s provisions for the 
Seventh Year. Reverting to that perfect time, the Torah maintains 
that the land will provide adequate food for everyone, including the 
flocks and herds, even—or especially—if people do not work the land. 
But that is on condition that all claim of ownership lapses; the food 
is left in the fields, to be picked by anyone who wishes, but it may 
not be hoarded by the landowner in particular. Avery-Peck (Avery- 
Peck, Yerushalmi Shebit, p. 3).states this matter as follows: 


Scripture thus understands the Sabbatical year to represent a return 
to a perfected order of reality, in which all share equally in the boun- 
ty of a holy land that yields its food without human labor. The Sab- 
batical year provides a model through which, once every seven years, 
Israelites living in the here-and-now may enjoy the perfected order 
in which God always intended the world to exist and toward which, 
in the Israelite world view, history indeed is moving...The release of 
debts accomplishes for Israelites’ economic relationships just what the 
agricultural Sabbatical accomplishes for the relationship between the 
people and the land. Eradicating debt allows the Israelite economy 
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to return to the state of equilibrium that existed at the time of cre- 
ation, when all shared equally in the bounty of the Land. 


The Priestly Code expresses that same concept when it arranges for 
the return of inherited property at the Jubilee Year to the original 
family-ownership: 


You shall count off seven weeks of years, so that the period of seven 
weeks of years gives you a total of forty-nine years...You shall pro- 
claim release throughout the land for all its inhabitants. It shall be a 
jubilee for you; each of you shall return to his holding and each of 
you shall return to his family 


Leviticus 25:8-10 


The Jubilee year is observed as is the Sabbatical year, meaning that 
for two successive years the land is not to be worked. The Halakhah 
establishes that when land in the Land of Israel is sold, it is for the 
span of time remaining to the next jubilee year. That then marks 
the reordering of land-holding to its original pattern, when Israel 
inherited the land to begin with and commenced to enjoy its pro- 
duce. So the object is restorative: recovering the perfection in the 
beginning, even in the division of the Land. 

Just as the Sabbath commemorates the completion of creation, 
the perfection of world-order, so does the Sabbatical year. So too, 
the Jubilee year brings about the restoration of real property to the 
original division. In both instances, Israelites so act as to indicate 
they are not absolute owners of the Land, which belongs to God and 
which is divided in the manner that God arranged in perpetuity. 
Avery-Peck states the matter in the following way (Avery-Peck, 
Yerushalmi, p. 4): 


On the Sabbath of creation, during the Sabbatical year, and in the 
Jubilee year, diverse aspects of Israelite life are to return to the way 
that they were at the time of creation. Israelites thus acknowledge that, 
in the beginning, God created a perfect world, and they assure that 
the world of the here-and-now does not overly shift from its perfect 
character. By providing opportunities for Israelites to model their 
contemporary existence upon a perfected order of things, these com- 
memorations further prepare the people for messianic times, when, 
under God’s rule, the world will permanently revert to the ideal 
character of the time of creation. 


Here we find the Halakhic counterpart to the restorationist theolo- 
gy that the Oral Torah sets forth in the Aggadah. Israel matches 
Adam, the Land of Israel, Eden, and, we now see, the Sabbatical 
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year commemorates the perfection of creation and replicates it. (Later 
in this chapter we shall see that the same conception of relinquish- 
ing ownership of one’s real property operates to facilitate everyday 
activities on the Sabbath.) 

The Sabbatical year takes effect at the moment of Israel’s entry 
into the Land, counterpart to Adam’s and Eve’s entering Eden on 
the sixth day of creation. That repeated point of insistence then treats 
the moment of the entry into the Land as the counterpart to the 
moment of repose, of perfection at rest, of Creation. Observing the 
commandments of the Sabbatical year marks Israel’s effort at keep- 
ing the Land like Eden, six days of creation, one day of rest, and so 
too here: 


Sifra CCXLV:I.2. 
A. “When you come [into the land which I give you, the land shall 
keep a Sabbath to the Lord] ”: 
B. Might one suppose that the sabbatical year was to take effect once 
they had reached Transjordan? 
C. Scripture says, “into the land.” 
D. Itis that particular land. 


Now comes the key point: the Sabbatical year takes effect only when 
Israel enters the Land, which is to say, Israel’s entry into the Land 
marks the counterpart to the beginning of the creation of Eden. But 
a further point will register in a moment. It is when Eden/the Land 
enters into stasis, the families receiving each its share in the Land, 
that the process of the formation of the new Eden comes to its cli- 
max; then each Israelite bears responsibility for his share of the Land. 
That is when the Land has reached that state of order and perma- 
nence that corresponds to Eden at sunset on the sixth day: 


E. Might one suppose that the sabbatical year was to take effect once 
they had reached Ammon and Moab? 

F. Scripture says, “which I give you,” 

G. and not to Ammon and Moab. 

H. And on what basis do you maintain that when they had conquered 
the land but not divided it, divided it among familiars but not among 
fathers’ houses so that each individual does not yet recognize his 
share — 

I. might one suppose that they should be responsible to observe the 
sabbatical year? 

J. Scripture says, “[Six years you shall sow] your field,” 
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meaning, each one should recognize his own field. 
“your vineyard”: 

. meaning, each one should recognize his own vineyard. 
You turn out to rule: 


OZEMF 


Once the Israelites had crossed the Jordan, they incur- 

red liability to separate dough-offering and to observe the 

prohibition against eating the fruit of fruit trees for the 

first three years after planting and the prohibition against 

eating produce of the new growing season prior to the 

waving of the sheaf of new grain [that is, on the fifteenth 

of Nisan].! 

P. When the sixteenth of Nisan came, they incurred liabili- 
ty to wave the sheaf of new grain. 

Q, With the passage of fifty days from then they incurred the 
liability to the offering of the Two Loaves. 

R. At the fourteenth year they became liable for the sepa- 

ration of tithes. 


The Sabbatical takes over only when the Israelite farmers have 
asserted their ownership of the land and its crops. Then the process 
of counting the years begins. 


S. They began to count the years of the sabbatical cycle, and 
in the twenty-first year after entry into the land, they 
observed the sabbatical year. 

T. In the sixty-fourth year they observed the first Jubilee 
[Tosefta Menahot 6:20]. 


What, exactly, imposes limits on the analogy of the Sabbath for the 
Land? Do we treat the Sabbath of the Land as equivalent in all ways 
to the Sabbath observed by Israel? No, the metaphor has its limits: 


3. A. “...the land shall keep a Sabbath to the Lord”: 

B. might one suppose that the Sabbath should involve not digging pits, 
ditches, and wells, not repairing immersion-pools? 

C. Scripture says, “you shall not sow your field or prune your vine- 
yard” — 

D. I know that the prohibition extends only to sowing. 

E. How do I know that it covers also sowing, pruning, ploughing, 
hoeing, weeding, clearing, and cutting down? 


' Bold-face type signifies the origin of the designated, coherent composition in 
the Mishnah or the Tosefta, then its insertion whole into Sifra. 
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F. Scripture says, “your field you shall not...your vineyard...you shall 
not”: 

G. none of the work that is ordinarily done in your field and in your 
vineyard. 

4. A. And how do we know that farmers may not fertilize, prune trees, 
smoke the leaves or cover over with powder for fertilizer? 

B. Scripture says, “your field you shall not....” 

5. A. And how do we know that farmers may not trim trees, nip off dry 
shoots, trim trees? 

B. Scripture says, “your field you shall not....” 

6. A. Since Scripture says, “you shall not sow your field or prune your 
vineyard,” 

B. might one suppose that the farmer also may not hoe under the olive 
trees, fill in the holes under the olive trees, or dig between one tree 
and the next? 

C. Scripture says, “you shall not sow your field or prune your vine- 
yard” — 

D. sowing and pruning were subject to the general prohibition of field 
labor. Whey then were they singled out? 

E. It was to build an analogy through them, as follows: 

F. what is distinctive in sowing and pruning is that they are forms of 
labor carried on on the ground or on a tree. 

G. So I know that subject to the prohibition are also other forms of 
labor that are carried on on the ground or on a tree, [excluding 
from the prohibition, therefore, the types of labor listed at B]. 


So much for the systematic exploration of the enlandisement of Eden 
in the Land of Israel, the formulation of Israel’s relationship with 
God through Israel’s use of the Land of Israel and its produce, in a 
way analogous to Adam’s use of Eden—and abuse thereof. 

In relationship to God, the Land of Israel, as much as the People 
of Israel, emerges as a principal player. The Land is treated as a living 
entity, a participant in the cosmic drama, as well it should, being 
the scene of creation and its unfolding. If the perfection of creation 
is the well-ordered condition of the natural world, then the Land of 
Israel, counterpart to Eden, must be formed into the model of the 
initial perfection, restored to that initial condition. So the Sabbath 
takes over and enchants the Land of Israel as much as it transforms 
Israel itself. Newman expresses this view in the following language 
(Newman, Shebit, p. 15): 


For the priestly writer of Leviticus, the seventh year, like the seventh 
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day, is sanctified. Just as God rested from the work of creation on 
the seventh day and sanctified it as a day of rest, so too God has 
designated the seventh year for the land’s rest. Implicit in this view is 
the notion that the Land of Israel has human qualities and needs. It 
must ‘observe a Sabbath of the Lord’ because, like the people of Is- 
rael and God, it too experiences fatigue and requires a period of repose. 
The Land of Israel, unlike all other countries, is enchanted, for it enjoys 
a unique relationship to God and to the people of Israel. That is to 
say, God sanctified this land by giving it to his chosen people as an 
exclusive possession. Israelites, in turn, are obligated to work the Land 
and to handle its produce in accordance with God’s wishes... 


The counterpart in the matter of the remission of debts works out 
the conception that all Israelites by right share in the Land and its 
gifts, and if they have fallen into debt, they have been denied their 
share; that imbalance is righted every seven years. 

So much for the topic, now to the specificities of the Halakhah. 
The Halakhah outlines where and how man participates in estab- 
lishing the sanctity of the Sabbatical year, expanding the span of the 
year to accommodate man’s intentionality in working the land now 
for advantage then. It insists that man’s perceptions of the facts, not 
the facts themselves, govern: what looks like a law violation zs a law 
violation. In these and other ways the Halakhah of Shebi‘it works 
out the problematics of man’s participation in the sanctification of 
the Land in the Sabbatical year. The topic of the law, restoring the 
perfection of creation, then joins with the generative problematics 
of the Halakhah to make the point that Israel has in its power to 
restore the perfection of creation, the ordering of all things to ac- 
cord with the condition that prevailed when God declared creation 
good. God therefore sanctified creation and declared the Sabbath. 
The particular topic served as the obvious, indeed the ideal, medi- 
um to deliver in the context of that message of restoration the crit- 
ical statement. It is that Israel by a fulfilled act of will bore within 
its power the capacity to attain the perfection of the world. That is 
because to begin with Israel’s perception of matters—and its actions 
consequent upon those perceptions—made all the difference. 

God pays the closest attention to Israel’s attitudes and intentions. 
Otherwise there is no way to explain the priority accorded to Isra- 
elite perception of whether or not the law is kept, Israelite intention 
in cultivating the fields in the sixth year, and other critical compo- 
nents of the governing, generative problematic. God furthermore 
identifies the Land of Israel as the archetype of Eden and model of 
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the world to come. That is why God treats the Land in its perfec- 
tion just as he treats Eden, by according to the Land the Sabbath 
rest. He deems the union of Israel and the Land of Israel to effect 
the sanctification of the Land in its ascending degrees correspond- 
ing to the length of the term of Israel’s possession. And, finally, God 
insists, as the ultimate owner of the Land, that at regular intervals, 
the possession of the Land be relinquished, signaled as null, and that 
at those same intervals ownership of the produce of the Land at least 
in potentiality be equally shared among all its inhabitants. 

God therefore relates to Israel through the Land and the arrange- 
ments that he imposes upon the Land. In that context God relates 
to the Land in response to Israel’s residence thereon. But God re- 
lates to the Land in a direct way, providing for the Land, as he 
provides for Israel, the sanctifying moment of the Sabbath. So a web 
of relationships, direct and indirect, holds together God, Land, and 
Israel. That is for the here-and-now, all the more so for the world 
to come. And if that is how God relates to Israel, Israel relates to 
God in one way above all, and that is, by exercising in ways that 
show love for God and acceptance of God’s dominion the power of 
free will that God has given man. That brings us to a natural com- 
panion of the Halakhah of Shebi‘it, which is that of ‘Orlah—the 
necessary second step in this exposition of how the Halakhah effects 
the restoration of Eden. 


II. ‘ORLAN 


Devoted to the prohibition of the use of the produce of a fruit tree 
for the first three years after its planting and the restriction as to the 
use of that same tree’s produce in the fourth year after its planting, 
the Halakhah of ‘Orlah elaborates the Torah’s commandment, at 
Lev. 19:23-25: 


When you come to the land and plant any kind of tree for food, you 
shall treat it as forbidden. For three years it shall be forbidden, it shall 
not be eaten. In the fourth year all its fruit shall be set aside for ju- 
bilation before the Lord, and only in the fifth year may you use its 
fruit, that its yield to you may be increased: I am the Lord your God. 


The produce of the fourth year after planting is brought to Jerusa- 
lem (“for jubilation before the Lord”) and eaten there. But the main 
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point of the Halakhah centers upon the prohibition of the fruit for 
the first three years. 

In the Halakhah, the role of man in precipitating the effect of the 
prohibition takes priority. Man has a role in bringing about the 
prohibition of the law, but man cannot by his intentionality change 
the facts of the case. How does the Israelite farmer’s intentionality 
govern? It is man’s assessment of the use of the tree that classifies 
the tree as a fruit-tree or as a tree of some other category, e.g., one 
meant for lumber. If man deems the tree planted for fruit, then the 
prohibition applies. But man cannot declare as a fruit-tree, so sub- 
jecting the produce to the prohibition for three years from plant- 
ing, one that does not bear fruit at all. Man’s actions reveal his 
original intentionality for the tree, e.g., how the tree is planted. 

Here is an explicit statement, in connection with the exegesis of 
the Halakhah, that intentionality dictates whether or not a tree that 
can bear fruit actually is covered by the prohibition. Trees not used 
for fruit are not affected by the prohibition, so the farmer may use 
the lumber even in the first three years from planting; and parts of 
trees not intended for fruit are not subject to it either, so may be 
pruned off and used for fuel. But intention cannot classify what nature 
has already designated for one or another category. In the follow- 
ing, Simeon b. Gamaliel refines the law by insisting that man’s in- 
tention conform to the facts of nature. That is to say, if one planted 
a tree for lumber or firewood but it is not appropriate for such a 
use, then his intentionality is null. 


7. A. “...trees for food”: 

B. this excludes the case of planting trees for fence posts or 
lumber or firewood. 

C. R. Yosé says, “Even if he said, ‘The side of the tree fac- 
ing inward is to be used for food and the side outward is 
to be used as a fence, the side of the tree inward is lia- 
ble to the laws of ‘orlah, and the side of the tree facing 
outward is exempt” [M. Orlah 1:1A-D]. 

D. Said Rabban Simeon b. Gamaliel, “Under what circumstances? 
When he planted it as a fence for lumber or for firewood, a use 
appropriate for those trees. But when he planted it as a fence, for 
lumber, or for firewood in a case not appropriate for that species, 
the tree is liable to the laws of ‘orlah” [T. Orl 1:1C-H]. 

E. How do we know the law given just now? 

F. Scripture says, “all kinds of trees.” 
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The matter of appropriateness will recur many times, since the in- 
tense interest of the Halakhah in the correct classification of things 
comes to expression in an interesting notion. A thing has its inhe- 
rent, intrinsic purpose, and when it serves that purpose, it is pro- 
perly used; when not, it is improperly used. How does that make a 
difference? What is edible is food, and produce that may serve for 
food or for fuel, if it is of a sacred status, cannot be used for any- 
thing but food. So intentionality meets its limits in the purpose that 
a thing is supposed to serve, that is to say, intentionality is limited 
by teleology. That explains why, also, if the farmer planted the tree 
for firewood and changed his mind, then the change of his intentio- 
nality effects a change in the status of the tree: 


G. Ifhe planted it for firewood and then gave thought to use 
the tree for food, how do we know that it is liable? 

H. Scripture says, “And you will plant every kind of fruit 
tree.” 

I. From what point do they count the years of the tree for 
purposes of determining liability to ‘orlah? 

J. From the time that it is planted [T. Orl. 1:1I-L]. 


The connection of the tree to the land dictates liability; a fruit-tree 
planted in an unperforated pot is exempt from the law. The law 
extends not only to the whole fruit but also to defective produce and 
parts of the fruit. And what is interesting, when the farmer initially 
plants the tree marks the starting point for reckoning the three years, 
not when he decided to use it for fruit rather than lumber. In that 
case, the actuality takes over and sets aside the intentionality. The 
farmer’s initial intent may classify the tree as other-than-a-fruit-tree, 
but the potentiality as a fruit-tree persists, so when the farmer’s second 
thoughts take over, the initial status of the tree, not the intervening 
one, is what counts, a very profound way of seeing the matter, rich 
in potential consequences that are not explored here. 

The power of the metaphor of Eden emerges, we shall now see, 
in specificities of the law. These turn out to define with some pre- 
cision a message on the relationship of Israel to the Land of Israel 
and to God. In Sifra’s reading of matters, our attention is drawn to 
a number of quite specific traits of the law of ‘Orlah, and these make 
explicit matters of religious conviction that we might otherwise miss. 
The first is that the prohibition of ‘orlah-fruit applies solely within 
the Land of Israel and not to the neighboring territories occupied 
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by Israelites, which means that, once again, it is the union of Israel 
with the Land of Israel that invokes the prohibition: 


Sifra CCILL.1. 

A. “When you come [into the land and plant all kinds of trees for food, 
then you shall count their fruit as forbidden; three years it shall be 
forbidden to you, it must not be eaten. And in the fourth year all 
their fruit shall be holy, an offering of praise to the Lord. But in 
the fifth year you may eat of their fruit, that they may yield more 
richly for you: I am the Lord your God” (Lev. 19:23-25).] 

B. Might one suppose that the law applied once they came to Trans- 
jordan? 

C. Scripture says, “...into the land,” 

D. the particular Land [of Israel]. 


What that means is that some trait deemed to inhere in the Land of 
Israel and no other territory must define the law, and a particular 
message ought to inhere in this law. 

This same point registers once more: it is only trees that Israel- 
ites plant in the Land that are subject to the prohibition, not those 
that gentiles planted before the Israelites inherited the land: 


Sifra CCILL.2. 
A. “When you come into the land and plant”: 
B. excluding those that gentiles have planted prior to the Israelites’ 
coming into the land. 
C. Or should I then exclude those that gentiles planted even after the 
Israelites came into the land? 
D. Scripture says, “all kinds of trees.” 


A further point of special interest requires that the Israelite plant the 
tree as an act of deliberation; if the tree merely grows up on its own, 
it is not subject to the prohibition. So Israelite action joined to Is- 
raelite intention is required: 


Sifra CCILI.4. 
A. “...and plant...”: 
B. excluding one that grows up on its own. 
C. “...and plant...”: 
D. excluding one that grows out of a grafting or sinking a root. 


The several points on which Sifra’s reading of the Halakhah and the 
verses of Scripture that declare the Halakhah alert us to a very specific 
religious principle embedded in the Halakhah of ‘orlah. 

First, as with Shebi‘it, the law takes effect only from the point at 
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which Israel enters the land. That is to say, the point of Israel’s entry 
into the Land marks the beginning of the Land’s consequential fe- 
cundity. In simpler language, the fact that trees produce fruit mat- 
ters only from Israel’s entry onward. To see what is at stake, we recall 
that the entry of Israel into the Land marks the restoration of Eden. 
The Land bears fruit of which God takes cognizance only when the 
counterpart-moment of creation has struck. The Halakhah has no 
better way of saying, the entry of Israel into the Land compares with 
the moment at which the creation of Eden took place. In this way, 
moreover, the law of Shebr‘it finds its counterpart. Shebi‘it concerns 
telling time, marking off seven years to the Sabbath of creation, the 
one that affords rest to the Land. The Halakhah of ‘Orlah also means 
telling time. Specifically, ‘Orlah-law marks the time of the creation 
of produce from the moment of Israel’s entry into the land. Israel’s 
entry into the Land marks a new beginning, comparable to the very 
creation of the world, just as the Land at the end matches Eden at 
the outset. 

Second, Israelite intentionality is required to subject a tree to the 
‘orlah-rule. If an Israelite does not plant the tree with the plan of 
producing fruit, then the tree is not subject to the rule. If the tree 
grows up on its own, not by the act and precipitating intentionality 
of the Israelite, the ‘orlah-rule does not apply. If an Israelite does 
not plant the tree to produce fruit, the ‘orlah-rule does not apply. 
And given the character of creation, which marks the norm, the tree 
must be planted in the ordinary way; if grafted or sunk as a root, 
the law does not apply. 

Third, the entire issue of the Halakhah comes down to Israelite 
restraint in using the produce of the orchards. What is the counter- 
part to Israelite observance of the restraint of three years? And why 
should Israelite intentionality play so critical a role, since, Sifra it- 
self notes, the ‘orlah-rule applies to trees planted even by gentiles? 
The answer becomes obvious we ask another question: Can we think 
of any other commandments concerning fruit-trees in the Land that— 
sages say time and again—is Eden? Of course we can: “Of every 
tree of the garden you are free to eat; but as for the tree of knowl- 
edge of good and evil, you must not eat of it” (Gen. 2:16). But the 
Halakhah of ‘orlah imposes upon Israel a more demanding com- 
mandment. Of no tree in the new Eden may Israel eat for three years. 
That demands considerable restraint. Israel must exceed the hum- 
ble requirement of obedience in regard to a fruit-tree that God 
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assigned to Adam, the Land imposes obligations far in excess of those 
carried by Eden. And the issue devolves upon Israel’s will or atti- 
tude, much as Eden turned tragic by reason of Man’s rebellious will. 

That is because Israel’s own intentionality—not God’s—imposes 
upon every fruit-bearing tree—and not only the one of Eden—the 
prohibition of three years. That is the point of the stress on the effects 
of Israel’s desire for the fruit. So once Israel wants the fruit, it must 
show that it can restrain its desire and wait for three years. By Is- 
rael’s act of will, Israel has imposed upon itself the requirement of 
restraint. Taking the entry-point as our guide, we may say that, from 
the entry into the Land and for the next three years, trees that Is- 
raelites value for their fruit and plant with the produce in mind must 
be left untouched. And, for all time thereafter, when Israelites plant 
fruit-trees, they must recapitulate that same exercise of self-restraint, 
that is, act as though, for the case at hand, they have just come into 
the Land. 

To find the context in which these rules make their statement, we 
must ask that details, not only the main point, carry the message. 
So we ask, why three years in particular? A glance at the narrative 
of Creation provides the obvious answer. Fruit trees were created 
on the third day of creation. Then, when Israel by intention and 
action designates a tree—any tree—as fruit-bearing, Israel recapit- 
ulate the order of creation and so must wait for three years, as cre- 
ation waited for three years. Then the planting of every tree impos- 
es upon Israel the occasion to meet once more the temptation that 
the first Adam could not overcome. Israel now recapitulates the 
temptation of Adam then, but Israel, the New Adam, possesses, and 
is possessed by, the Torah. By its own action and intention in planting 
fruit trees, Israel finds itself in a veritable orchard of trees like the 
tree of knowledge of good and evil. The difference between Adam 
and Israel—permitted to eat all fruit but one, Adam ate the forbid- 
den fruit, while Israel refrains for a specified span of time from fruit 
from all trees—marks what has taken place through Israel, in the 
Land of Israel, which is the regeneration of humanity. ‘The enlan- 
disement of the Halakhah bears that very special message, and I can 
imagine no other way of making that statement through law than 
in the explicit concern sages register for the fruit-trees of the Land 
of Israel. No wonder, then, that ‘orlah-law finds its position, in the 
Priestly Code, in the rules of sanctification. 

So when Israel enters the Land, in exactly the right detail Israel 
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recapitulates the drama of Adam in Eden, but with this formidable 
difference. The outcome ought not to be the same. By its own act 
of will Israel addresses the temptation of Adam and overcomes the 
same temptation, not once but every day through time beyond 
measure. Adam could not wait out the week, but Israel waits for three 
years—as long as God waited in creating fruit trees. Adam picked 
and ate. But here too there is a detail not to be missed. even after 
three years, Israel may not eat the fruit wherever it chooses. Rath- 
er, in the fourth year from planting, Israel will still show restraint, 
bringing the fruit only “for jubilation before the Lord” in Jerusa- 
lem. That signals that the once-forbidden fruit is now eaten in pub- 
lic, not in secret, before the Lord, as a moment of celebration. That 
detail too recalls the Fall and makes its comment upon the horror 
of the fall. That is, when Adam ate the fruit, he shamefully hid from 
God for having eaten the fruit. But when Israel eats the fruit, it does 
so proudly, joyfully, above all, publicly before the Lord. The con- 
trast is not to be missed, so too the message. Faithful Israel refrains 
when it is supposed to, and so it has every reason to cease to refrain 
and to eat “before the Lord.” It has nothing to hide, and everything 
to show. 

And there is more. In the fifth year Israel may eat on its own, 
the time of any restraint from enjoying the gifts of the Land having 
ended. That sequence provides fruit for the second Sabbath of cre- 
ation, and so through time. How so? Placing Adam’s sin on the first 
day after the first Sabbath, thus Sunday, then calculating the three 
forbidden years as Monday, Tuesday, and Wednesday of the sec- 
ond week of creation, reckoning on the jubilation of Thursday, we 
come to the Friday, eve of the second Sabbath of creation. So now, 
a year representing a day of the Sabbatical week, just as Leviticus 
says so many times in connection with the Sabbatical year, the three 
prohibited years allow Israel to show its true character, fully regen- 
erate, wholly and humbly accepting God’s commandment, the one 
Adam broke. And the rest follows. 

Here, then, is the message of the ‘orlah-Halakhah, the statement 
that only through the details of the laws of ’orlah as laid out in both 
parts of the Torah, written and oral, the Halakhah could hope to 
make. By its own act of restraint, the New Adam, Israel, in detailed 
action displays its repentance in respect to the very sin that the Old 
Adam committed, the sin of disobedience and rebellion. Facing the 
same opportunity to sin, Israel again and again over time refrains 
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from the very sin that cost Adam Eden. So by its manner of culti- 
vation of the Land and its orchards, Israel manifests what in the very 
condition of humanity has changed by the giving of the Torah: the 
advent of humanity’s second chance, through Israel. Only in the Land 
that succeeds Eden can Israel, succeeding Adam, carry out the acts 
of regeneration that the ‘Torah makes possible. 

But, I hasten to add, the Halakhah presents as the norms for a 
social system not only what happened in Eden, with its tragic con- 
sequences, but also what happened with Israel in the Land of Isra- 
el, producing equally weighty results. Israel corrupted the perfected 
Land, losing out on Eden, as the narrative from Joshua through Kings 
conveys. So the Halakhah will have to, and does, accommodate not 
only the restoration of Eden in the Land by the New Adam that is 
Israel, but also the recapitulation of the tragedy of Eden by Israel 
in the Land. The restorationist theology embodied in the Halakhah 
does so, as we shall see in its presentation of the Halakhah of atone- 
ment. And, when the Halakhah speaks of sin and atonement, it 
delivers the same message of the priority of Israelite will, the conse- 
quentiality of Israelite intentionality, that we encounter time and 
again in the Halakhic chapters of Eden and the Land. But this 
observation carries us way ahead of our story. Let us continue to 
dwell on what it means to build Eden in the Land. 


MI. Kiraym 


An enlandised relationship, then, identifies the encounter between 
Israel and God with not only the right time and the right person 
but also the right place: the Land God has chosen for the People 
whom he has chosen. When it comes to the details, the Written Torah 
defines the conditions in which Israel is to work that particular Land, 
deriving its sustenance from the Land and its exceptional gifts. These 
are the rules of interior relationship that govern when in God’s 
presence and by his act, holy Israel and the Land are (re)joined 
together. These rules turn out to establish for the Land the order 
and system that characterize Eden: all things properly classified, 
species by species. The Halakhah of Kilayim elaborates upon Lev. 
19:19: 


You shall not let your cattle mate with a different kind; you shall not 
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sow your field with two kinds of seed; you shall not put on cloth from 
a mixture of two kinds of material. 


Further, Deuteronomy 22:9-11 figures: 


You shall not sow your vineyard with a second kind of seed, other- 
wise the crop from the seed you have sown and the produce of the 
vineyard may not be used; you shall not plow with an ox and an ass 
together; you shall not wear cloth that combines wool and linen. 


Lev. 19:2 places into the context of the sanctification of Israel the 
considerations of meticulous division among classes or species of the 
animal and vegetable world that define the tractate’s topic. Sancti- 
fication takes place in the context of Gen. 1:1-2:4, the orderly cre- 
ation of the world, species by species. The act of sanctification of 
creation took place when all things were ordered, properly in place, 
each according to its kind. Creation takes place when chaos is brought 
under control and ordered, that is when the world is made perfect 
and ready for God’s act of sanctification. Mandelbaum observes, 
“The point of the laws of the Priestly Code in Leviticus...is to pre- 
vent the confusion of those classes and categories that were estab- 
lished at the creation. P thus commands man to restore the world 
from its present condition of chaos to its original orderly state, and 
so to make the world ready once again for sanctification.”? 

From one viewpoint Kilayim takes God’s perspective on the Land, 
imagining the landscape as seen from on high. God wants to see in 
the Land an orderly and regular landscape, each species in its proper 
place. He wants to see Israel clothed in garments that preserve the 
distinction between animal and vegetable exactly where that distinc- 
tion operates for fabrics. He wants to see animals ordered by their 
species, Just as they were when Noah brought them into the ark (Gen. 
7:14). What that means is that grapes and wheat are not to grow 
together, oxen and asses are not to be yoked together, and wool and 
linen—animal and vegetable fibers—are not to be worn in a single 
garment together. 

But from another viewpoint, it is the perspective of not God but 
man, Israel in particular, that dictates matters. For who bears re- 
sponsibility for restoring the perfection of creation? The Priestly Code 
wants the land to be returned to its condition of an unchanging 
perfection. But the Mishnah, Mandelbaum states, has a different view: 
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The Mishnah underlines man’s power to impose order upon the world, 
a capacity unaffected by historical events. In spite of the occurrence 
of catastrophes and disasters, man retains the ability to affect the world 
around him through such ordinary activities as sowing a field. While 
the Priestly Code thus has man confront confusion by reconstructing 
the ideal order of creation, the Mishnah regards man as imposing his 
own order upon a world in a state of chaos, and, so, in effect, as 
participating in the process of creation.’ 


Man has the power to do in the Land of Israel what God did in crea- 
ting the world at Eden, that is, establish order, overcome chaos, 
perfect the world for the occasion of sanctification. The law thus 
embodies in the topic at hand the view prevailing throughout the 
Halakhah, as formulated at M. Kel. 17:11: “Everything is according 
to the measure of the man.” The Halakhah that elaborates the 
commandments on the present topic set forth in Scripture makes man 
God’s partner in overcoming chaos and establishing order. It is man’s 
perspective that governs, man’s discernment that identifies chaos or 
affirms order. 

Now if we ask ourselves, how in a religious system that deems man 
created in God’s image, after God’s likeness, do we account for the 
law’s stress on man’s view, an answer immediately presents itself. 
Man’s perspective governs, how man sees the Land determines 
whether or not the law is obeyed, for two reasons. The first is that, 
with man created “in our image, after our likeness,” man’s and God’s 
perspectives are the same. If man discerns the confusion of species, 
so would God, and if man does not, then neither would God. But 
when the Halakhah leaves matters relative to appearance to man, 
the actualities of mixed seeds no longer matter, or matter so much 
as appearances. And that requires a second reason as well. For if 
God cares that “you shall not sow your field with two kinds of seed 
and that you shall not sow your vineyard with a second kind of seed,” 
surely the actuality, not the appearance, ought to prevail—unless 
another consideration registers. That consideration comes into play 
when we ask, how, through the shared engagement with the Land, 
do God and Israel collaborate, and to what end? 

The answer to that question exposes the second, and I think, prin- 
cipal, explanation for the emphasis of the Halakhah upon how man 
sees things, Israelite man being the subject throughout. Israel is in 
charge of the Land. Israel not only bears responsibility for what 
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happens in the land, but also bears the blame and the penalty when 
matters are not right. Israel relates to God through Israel’s trustee- 
ship of the Land. The tractates that deal with the enlandisement of 
the relationship of Israel to God, Kilayim and the others, present 
Israel as the trustee of the Land and, as we see in the present trac- 
tate, assign to Israel the task of cultivating the Land in a manner 
appropriate to the perfection of creation at the outset. No wonder, 
then, that Israel’s view of matters must prevail, for Israel bears full 
responsibility on the spot for how things will appear to Heaven. 

That fact—lIsrael’s responsibility to farm the Land in accord with 
the orderly rule of Eden—makes Israel not only the custodian of the 
Land but also partner in that vast labor of reform that, in the end, 
will bring about the restoration of Adam to Eden. Adam was respon- 
sible only for not eating the produce of a single tree; he did not have 
to labor, for a harvest, he need only reach up and pick the fruit. Israel 
for its part had to work the Land and bore responsibility for the 
appearance of the whole of it. For, we recall, it is God’s plan at the 
end to bring to life all Israel and in the world or age to come to restore 
all Israel to the Land of Israel, completing the return to Eden but 
with the difference made by the Torah: Israel back to the Land of 
Israel compares to Adam in Eden in all but one aspect. Armed with 
the Torah, Israel will not rebel as Adam did. That is why, the res- 
torationist teleology maintains, the world to come will endure: cha- 
os overcome, order will prevail. How Israel cultivates the Holy Land 
entrusted to it then makes all the difference, field by field in its correct 
configuration. 

The restoration of Adam to Eden takes place, at the end, in and 
through the restoration, to the Land of Israel, of Israel, the partic- 
ular embodiment of that part of Adam, or humanity, that knows God 
through the Torah. So all matters cohere. In assigning to Israel the 
task of farming the country in a manner appropriate to the princi- 
ples of creation, therefore, the Halakhah asks Israel to do its con- 
crete part in restorationist teleology: to make the end like the be- 
ginning, Eden recovered. Once God has assigned the Land to Israel 
and instructed Israel on how to attain and preserve its condition of 
perfection as at creation, then Israel’s perspective, not God’s, must 
govern, because, for Israel, the stakes are very high: the resurrec- 
tion of the dead to life, the restoration of Israel to the Land. But 
the Halakhah concerns the here and now, and that brings us to the 
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Sabbath of creation, which Israel celebrates, in the Land and 
otherwise, every seventh day. 


IV. SHABBAT-ERUBIN 


Aggadic sayings and Halakhic norms concur that, on the Sabbath, 
Israel gains a foretaste of Paradise, which means, regains Eden. How 
does that take place within the Halakhic framework? To restore Eden 
by recapitulating its principal qualities, the Halakhah of Shabbat- 
Erubin identifies the climactic time of Eden—the sanctification of 
creation in its perfection at the advent of the Sabbath—with the 
Sabbath day and the space of Eden with the Israelite household. 
Unlike the Halakhic outcomes of Shebi‘it, ‘Orlah, and Kilayim, 
however, the Sabbath is utopian, not enlandised, in its focus: a 
condition, not a location but an occasion. 

So Eden forms the metaphor that governs the Israelite household 
on the seventh day. The lines of structure and order that organize 
the Israelite household’s interior construction mark the confluence 
of time, space, and circumstance. At a particular time, the space 
encompassed by the household is closed off entirely so that the cir- 
cumstance of the conduct of life therein is deeply affected. At that 
point the Israelite household comes to spatial realization, keeping 
within all who belong, walling off the rest. In concrete terms, on the 
Sabbath, an invisible wall descends to differentiate the private do- 
main of the household from public domain of marketplace and 
street—and other private domains—and to close off the one from 
the other. And, at that time, in that space, the ordinary foci of work- 
aday activities—cooking and eating, working and resting—become 
radically re-configured: no cooking, no working, only eating and 
resting in perfect repose. And that is Paradise, or, as the sages say, 
one-sixtieth of the taste of the Garden of Eden.* 

The Israelite household at rest on the Sabbath day recapitulates 
the celebration of God at the moment of the conclusion and perfec- 
tion of creation. Then the Israelite household, like creation at sun- 
set marking the end of the sixth day of creation, is sanctified: sep- 
arated from the profane world and distinguished as God’s domain. 


* What is puzzling is how little the Exodus from Egypt makes an impact upon 
the Halakhah of Shabbat-Erubin, since the liturgy of the Sabbath explicitly links 
the Sabbath not only to the climax of the six days of creation but also to the Exodus. 
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With all things in place and in order, at the sunset that marks the 
advent of the seventh day, the rest that marks the perfection of 
creation descends. The sanctification takes place through that very 
act of perfect repose that recapitulates the one celebrated at the 
climax of creation. Like God at the celebration of creation, now man 
achieves perfect, appropriate rest. That takes place when time, cir- 
cumstance, but space too, come together. The advent of the Sab- 
bath marks the time, the household, the space, and the conduct of 
home and family life, the circumstance. Sages then make through 
the Halakhah of the Sabbath the first and most important statement 
of their system. It is the statement that celebrates God’s repose by 
bringing about the stasis of creation, the perfection of the Creator’s 
work, all evoked every time the word “Sabbath” resonated with the 
sounds of the beginnings, the melodies of the restoration. 

The issue of residence therefore becomes critical to an account 
of how Israel meets God within the walls of the Israelite household, 
because on the Sabbath one is to remain in place, meaning, within 
the limits of private domain. But the transformation of private do- 
main—what is private, what is shared—on the Sabbath forms the 
generative problematic of the Halakhah—that, and the meaning of 
“eating in his place.” Private domain defines the critical focus of the 
Halakhah. To effect that shift in concern, bringing people within the 
walls of the courtyards and alleyways in which they are imagined to 
reside, realizes the intent of the Written Torah when it says, “Re- 
main every man of you in his place.” Consequently, activities in public 
domain are severely circumscribed by the prohibition against car- 
rying therein, as well as by the one that prohibits unlimited travel. 

The Halakhah formulates matters at two levels; on the surface it 
attends to minutia of carrying from one domain to the other (Shab- 
bat) and to the detailed, richly instantiated definition of private 
domain (Erubin). But at the heart of matters profound reflection on 
the meaning of what is private and what is shared takes place. The 
tractate in detail therefore addresses the problem, how can Israel- 
ites on the Sabbath move about from one private domain to anoth- 
er, so arranging matters that shared and common ownership of 


As we shall see in this unit, details of the law turn out to embody norms to reca- 
pitulate details of the account of Eden, but—apart from ceasing to conduct ser- 
vile labor itself—I cannot point to a single detail that requires us to introduce the 
motif of the Exodus from Egypt, either freedom from slavery or the giving of the 
Torah at Sinai. 
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private domain secures for all parties the right to carry in the space 
held in common? One answer is, since where one eats, there one 
resides, prepare a symbolic, or fictive, meal, the right to which is 
shared by all. All householders thereby commingle their property 
rights, so that will then form of various private domains a single 
common estate. Another answer is, establish a boundary around the 
entire set of private domains, one that like a wall forms of them all 
a single property. 

The medium by which the one or the other procedure is carried 
out is called an ‘rub, a medium of commingling, thus referring to 
either the symbolic, shared meal or the equally fictive demarcation 
line, as the case requires: a meal of commingling, or a boundary- 
marker for commingling ownership of private property. In play 
throughout the exposition of the Halakhah of Erubin are these prop- 
ositions that have already come to full exposition in the Halakhah 
of Shabbat: [1] one may not transport objects from private to pub- 
lic domain, but [2] there are types of domain that are neither the 
one nor the other, specifically, the courtyard linking a number of 
private properties, and the alleyway onto which a number of court- 
yards debauch. These may be formed into a single, commingled 
domain, if all of the householders relinquish ownership for the spell 
of the seventh day and form of the whole a jointly-owned area, in 
the model of the Land of Israel in the Seventh Year. 

The paramount question before us is, why do sages devote their 
reading of the law of Shabbat-Erubin above all to differentiating 
public from private domain? All of Erubin and a fair component of 
Shabbat focus upon that matter, which stands at the head of the first 
of the two tractates (M. Shabbat Chapter One) and at the conclu- 
sion of the second. And, to revert to the Halakhah of Shabbat once 
more, the other principal focus, the definition of an act of labor that, 
when performed on the Sabbath, is culpable, defines yet another 
question that demands attention. Why do sages formulate the prin- 
ciple that they do, that the act of labor prohibited on the Sabbath 
is one that fully constitutes a completed act of labor—beginning, 
middle, and end—in conformity with the intentionality of the ac- 
tor? 

The answer to both questions derives from the governing theol- 
ogy of the Sabbath, the key to the restoration of Eden, first at reg- 
ular, temporal intervals, and, ultimately, for all eternity. The Writ- 
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ten Torah represents the Sabbath as the climax of creation. The 
theology of the Sabbath put forth in the Oral Torah’s Halakhah 
derives from a systematization of definitions implicit in the myth of 
Eden that envelopes the Sabbath. Sages’ thinking about the Sabbath 
invokes in the formation of the normative law defining the matter 
the model of the first Sabbath, the one of Eden. The two paramount 
points of concern—|1] the systematic definition of private domain, 
where ordinary activity is permitted, and [2] the rather particular 
definition of what constitutes a prohibited act of labor on the Sab- 
bath—precipitate deep thought and animate the handful of princi- 
ples brought to concrete realization in the two tractates. “Thou shalt 
not labor” of the Commandments refers in a generic sense to all 
manner of work; but in the Halakhah of Shabbat, “labor” bears very 
particular meanings and is defined in a quite specific, and somewhat 
odd, manner. We can make sense of the Halakhah of Shabbat-Eru- 
bin only by appeal to the story of Creation, the governing metaphor 
derived therefrom, the sages’ philosophical reflections that transform 
into principles of a general and universal character the case at hand. 

Given the broad range of possible points of Halakhic emphasis 
that the Written ‘Torah sustains—the dual formulation of matters in 
the Ten Commandments that make remarkably slight impact here, 
Dt. 5:12-15’s version, with its emphasis upon rest for animals and 
slaves playing no role in the articulation of the law, we realize that 
sages made choices. Why the stress on space and activity? When 
approaching the theme and problem of the Sabbath, they chose to 
answer two questions: [1] what does it mean to remain “in his place,” 
and [2] what constitutes the theory of forbidden activity, the prin- 
ciples that shape the innumerable rules and facts of the prohibition? 
Accordingly, we must ask a basic question. It is, what is it about the 
Sabbath of creation that captures sages’ attention? 

The foci of their thinking turn out to locate themselves in what is 
implicit and subject to generalization in the story of creation. The 
Halakhah turns out to realize in detailed, concrete terms generali- 
zations that sages locate in and derive from the story of creation. 
And what they find is a metaphor for themselves and their Israel, 
on the one side, and the foundation for generalization, out of the 
metaphor, in abstract terms susceptible to acute concretization, on 
the other. That is to say, the Sabbath of Eden forms the model: like 
this, so all else. And sages, with their remarkable power to think in 
general terms but to convey thought in examples and details, found 
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it possible to derive from the model the principles that would ac- 
complish their goal: linking Israel to Eden through the Sabbath, the 
climax of their way of life, the soul of their theological system. 

Only when we know what is supposed to take place on the Sab- 
bath—in particular in the model of the Sabbath that originally cel- 
ebrated creation—to the exclusion of the model of the Sabbath that 
would focus the Halakhah upon the liberation of slaves from Egypt 
(Deuteronomy’s version) or the cessation of labor of the household, 
encompassing animals and slaves (Exodus’s version)—only then shall 
we find the key to the entire matter of the Sabbath of The Hala- 
khah. Then we may identify the setting in which the rules before us 
take on meaning and prove to embody profound religious thinking. 
I find the Halakhah that presents the model of how sages think about 
the Sabbath and accounts for the topical program of their thought— 
the fully articulated source of the governing metaphor—is Shebi‘it. 
That tractate, as we have now seen, describes the observance of the 
Sabbath that is provided every seventh year for the Land of Israel 
itself. The Land celebrates the Sabbath, and then, Israel in its model. 
The Land is holy, as Israel is holy, and the Priestly Code leaves no 
doubt that for both, the Sabbath defines the rhythm of life with God: 
the seventh day for Israel, the seventh year for the Land. 

For both, moreover, to keep the Sabbath is to be like God. And, 
specifically, that is when God had completed the work of creation, 
pronounced it good, sanctified it—imposed closure and permanence, 
the creation having reached its conclusion. God observed the Sab- 
bath, which itself finds its definition as the celebration and commem- 
oration of God’s own action. This is what God did, this is what we 
now do. What God did concerned creation, what we do concerns 
creation. And all else follows. The Sabbath then precipitates the 
imitation of God on a very particular occasion and for a very dis- 
tinctive purpose. And given what we have identified as sages’ gov- 
erning theology—the systematic account of God’s perfect justice in 
creation, yielding an account and explanation of all else—we find 
ourselves at the very center of the system. The meeting of time and 
space on the seventh day of creation—God having formed space and 
marked time—finds its counterpart in the ordering of Israelite space 
at the advent of time, the ordering of that space through the action 
and inaction of the Israelites themselves. 

Erubin, with its sustained exercise of thought on [1] the commin- 
gling of ownership of private property for the purpose of Sabbath 
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observance and on [2] the commingling of meals to signify shared 
ownership via commensality, accomplishes for Israel’s Sabbath what 
Shebr‘it achieves for the Land’s. On the Sabbath inaugurated by the 
Sabbatical Year the Land, so far as it is otherwise private property, 
no longer is possessed exclusively by the householder. So too, the 
produce of the Land consequently belongs to everybody. It follows 
that the Halakhah of Erubin realizes for the ordinary Sabbath of 
Israel the very same principles that are embodied in the Halakhah 
of Shebi‘it. That Halakhah defines the Sabbath of the Land in ex- 
actly the same terms: the Land is now no longer private, and the 
Land’s produce belongs to everybody. ‘The Sabbath that the Land 
enjoys marks the advent of shared ownership of the Land and its 
fruit. Sharing is so total that hoarding is explicitly forbidden, and 
what has been hoarded has now to be removed from the household 
and moved to public domain, where anyone may come and take it. 

Here we find the Sabbath of Creation overspreading the Sabbath 
of the Land, as the Priestly Code at Genesis 1:1-2:3b and at Leviti- 
cus Lev. 25:1-8, cited above, define matters. The Sabbatical year 
bears the message that on the Sabbath, established arrangements as 
to ownership and possession are set aside, and a different concep- 
tion of private property takes over. What on ordinary days is deemed 
to belong to the householder and to be subject to his exclusive will 
on the Sabbath falls into a more complex web of possession. The 
householder continues to utilize his property but not as a sole pro- 
prietor does. The sole proprietor exercises his will without restraint; 
he alone dictates what is to be done with what he owns. But that is 
not the situation of the Israelite householder on the Sabbath. He gives 
up exclusive access thereto, and gains in exchange rights of access 
to other peoples’ property. Private property is commingled; every- 
body shares in everybody’s. The result is, private property takes on 
a new meaning, different from the secular one. So far as the house- 
holder proposes to utilize his private property, he must share it with 
others, who do the same for him. To own then is to abridge own- 
ership in favor of commingling rights thereto, to possess is to share. 
And that explains why the produce of the Land belongs to every- 
one as well, a corollary to the fundamental postulate of the Sabbath 
of the Land. 

What qualities of Eden then impress sages? With the Halakhah 
as the vast corpus of facts, we focus upon two matters: [1] time as 
transformative of space, [2] time as transformative of activity—just 


28 PART l: BETWEEN GOD AND ISRAEL 


as at Eden. That is to say, the advent of sunset on the eve of the 
Seventh Day marked God’s recognition of the perfection of the space 
that he had created, and that same moment precipitated the sanc- 
tifying activity of repose. How is space demarcated at the specified 
time, how is activity classified at that same time? The former works 
itself out in a discussion of where people may move on the Sabbath 
and how they may conduct themselves (carry things as they move). 
The latter finds its definition in the model of labor that is prohibit- 
ed. How does Eden form the generative metaphor? With Eden as 
the model and the metaphor, we take a simple sighting on the matter. 
First, Adam and Eve are free to move in Eden where they wish, 
possessing all they contemplate. God has given it to them to enjoy. 
If Eden then belongs to God, he freely shares ownership with Adam 
and Eve. And—all the more so—the produce of Eden is ownerless. 
With the well-known exception, all the fruit is theirs for the taking. 
So we find ourselves deep within the Halakhah of Shebi‘it. 

For the Halakhah of Shebi‘it sets forth in concrete terms what is 
implicit in the character of Eden. In the Sabbatical Year the Land 
returns to the condition characteristic of Eden at the outset: shared 
and therefore accessible, its produce available to all. The Sabbati- 
cal Year recovers that perfect time of Eden when the world was at 
rest, all things in place. Before the rebellion, man did not have to 
labor on the land; he picked and ate his meals freely. And, in the 
nature of things, everything belonged to everybody; private owner- 
ship in response to individual labor did not exist, because man did 
not have to work anyhow. Reverting to that perfect time, the To- 
rah maintains that the land will provide adequate food for every- 
one, including the flocks and herds, even if people do not work the 
land. But that is on condition that all claim of ownership lapses; the 
food is left in the fields, to be picked by anyone who wishes, but it 
may not be hoarded by the landowner in particular. 

It is in this context that we read the Halakhah of Shabbat-Eru- 
bin, with special reference to the division of the world into private 
and public domain, the former the realm of permitted activity on 
the Sabbath, the latter not. If we may deal with an ‘erub-fence or 
an ‘erub meal, how are we to interpret what is at stake in these 
matters? It in both instances is to render private domain public 
through the sharing of ownership. ‘The ‘erub-fence for its part ren- 
ders public domain private, but only in the same sense that private 
domain owned by diverse owners is shared, ownership being com- 
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mingled. The ‘erub-fence signals the formation for purposes of the 
sanctification of time of private domain—but with the ownership 
commingled. So what is “private” about “private domain” is differ- 
ent on the Sabbath from in secular time. By definition, for property 
to be private in the setting of the Sabbath, it must be shared among 
householders. On the Sabbath, domain that is totally private, its 
ownership not commingled for the occasion, becomes a prison, the 
householder being unable to conduct himself in the normal manner 
in the courtyard beyond his door, let alone in other courtyards in 
the same alleyway, or in other alleyways that debauch onto the same 
street. And the Halakhah, as we have seen, makes provision for 
those—whether Israelite or gentile—who do not offer their propri- 
etorship of their households for commingling for the Sabbath. 

What happens, therefore, through the ‘erub-fence or ‘erub meal 
is the re-definition of proprietorship: what is private is no longer 
personal, and no one totally owns what is his. But then everyone (who 
wishes to participate, himself and his household together) owns a share 
everywhere. So much for the “in his place” part of “each man in 
his place.” His place constitutes an area where ordinary life goes on, 
but it is no longer “his” in the way in which the land is subject to 
his will and activity in ordinary time. If constructing a fence serves 
to signify joint ownership of the village, now turned into private 
domain, or constructing the gateway, of the alleyway and its court- 
yards, what about the meal? The ‘erub-meal signifies the shared 
character of what is eaten. It is food that belongs to all who wish to 
share it. But it is the provision of a personal meal, also, that allows 
an individual to designate for himself a place of Sabbath residence 
other than the household to which he belongs. 

So the Sabbath loosens bonds, those of the householder to his 
property, those of the individual to the household. It forms commu- 
nities, the householders of a courtyard into a community of shared 
ownership of the entire courtyard, the individual into a community 
other than that formed by the household to which he belongs—now 
the community of disciples of a given sage, the community of a family 
other than that in residence in the household, to use two of the 
examples common in the Halakhah. Just as the Sabbath redefines 
ownership of the Land and its produce, turning all Israelites into a 
single social entity, “all Israel,” which, all together, possesses the Land 
in common ownership, so the Sabbath redefines the social relation- 
ships of the household, allowing persons to separate themselves from 
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the residence of the household and designate some other, some 
personal, point of residence instead. 

The main point of the law of private domain in Shabbat and 
Erubin seen in the model of Shebi‘it then is to redefine the mean- 
ing of “private domain,” where each man is to remain in “his” place. 
The law aims to define the meaning of “his,” and to remove the 
ownership of the land and its produce from the domain of a house- 
holder, rendering ownership public and collective. ‘Taking as our 
model Shebi‘it, we note that in the year that is a Sabbath, the land 
is held to be owned by nobody and everybody, and the produce of 
the Land belongs to everyone and no one, so that one may take and 
eat but thank only God. It is no one’s, so every may take; it is ev- 
eryone’s, so everyone may eat, and God alone is to be acknowledged. 
Since, on the Sabbath, people are supposed to remain within their 
own domain, the counterpart to Shebi‘it will provide for the shar- 
ing of ownership, thus for extending the meaning of “private domain” 
to encompass all the partners in a shared locus. “Private domain,” 
his place, now bears a quite different meaning from the one that 
pertains in profane time. The Sabbath recapitulates the condition 
of Eden, when Adam and Eve could go where they wished and eat 
what they wanted, masters of all they contemplated, along with God. 
Israel on the Sabbath in the Land, like Adam on the Sabbath of Eden 
that celebrates Creation, shares private domain and its produce. 

Israel on the Sabbath in the Land like God on the Sabbath of Eden 
rests from the labor of creation. And that brings us to the question, 
What about that other principle of the Sabbath, the one set forth 
by the Halakhah of Shabbat? The richly detailed Halakhah of Shab- 
bat defines the matter in a prolix, yet simple way. It is to be stated 
with emphasis: 

On the Sabbath it is prohibited deliberately to carry out in a normal way a 
completed act of constructive labor, one that produces enduring results, one that 
carries out one’s entire intention: the whole of what one planned, one has ac- 
complished, in exactly the proper manner. 

That definition takes into account the shank of the Halakhah of 
Shabbat as set forth in the Mishnah-tractate, and the amplification 
and extension of matters in the Tosefta and the two Talmuds in no 
way revise the basic principles. Here there is a curious, if obvious, 
fact: it is not an act of labor that itself is prohibited (as the Ten 
Commandments in Exodus and Deuteronomy would have it), but 
an act of labor of a very particular definition. 
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What is striking is, no prohibition impedes performing an act of 
labor in an other-than-normal way. In theory, one may go out into 
the fields and plough, if he does so in some odd manner. He may 
build an entire house, so long as it collapses promptly. ‘The issue of 
activity on the Sabbath therefore is removed from the obvious con- 
text of work, conventionally defined. Now the activity that is for- 
bidden is of a very particular sort, modeled in its indicative traits 
after a quite specific paradigm. A person is not forbidden to carry 
out an act of destruction, or an act of labor that produces no lasting 
consequences. He may start an act of labor if he does not complete 
it. He may accomplish an act of labor in some extraordinary man- 
ner. None of these acts of labor is forbidden, even though, done 
properly and with consequence, they represent massive violations of 
the Halakhah. Nor is part of an act of labor that is not brought to 
conclusion prohibited. Nor is it forbidden to perform part of an act 
of labor in partnership with another person who carries out the other 
requisite part. Nor does one incur culpability for performing an act 
of labor in several distinct parts, e.g., over a protracted, differenti- 
ated period of time. A person may not willingly carry out the en- 
tirety of an act of constructive labor, start to finish. The issue is not 
why not, since we know the answer: God has said not to do so. The 
question is, whence the particular definition at hand? 

Clearly, a definition of the act of labor that is prohibited on the 
Sabbath has taken over and recast the commonsense meaning of the 
commandment not to labor on the Sabbath. For considerations enter 
that recast matters from an absolute to a relative definition. One may 
tie a knot—but not one that stands. One may carry a package, but 
not in the usual manner. One may build a wall, only if it falls down. 
And, as I have stressed, one may do pretty much anything without 
penalty—if he did not intend matters as they actually happened. ‘The 
metaphor of God in Eden, as sages have reflected on the story of 
Creation, yields the governing principles that define forbidden la- 
bor. What God did in the six days of creation provides the model. 

Let us review the main principles item by item. They involve the 
three preconditions. The act must fully carry out the intention of 
the actor, as creation carried out God’s intention. The act of labor 
must be carried out by a single actor, as God acted alone in creat- 
ing the world. An act of labor is the like of one that is required in 
the building and maintenance of God’s residence in this world, the 
tabernacle. The act of labor prohibited on the Sabbath involves two 
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considerations. The act must be done in the ordinary way, just as 
Scripture’s account leaves no doubt, God accomplished creation in 
the manner in which he accomplished his goals from creation on- 
ward, by an act of speech. And, weightier still, the forbidden act of 
labor is one that produces enduring consequences. God did not create 
only to destroy, but he created the enduring world. And it goes 
without saying, creation yielded the obvious consequences that the 
act was completely done in all ways, as God himself declared. The 
act was one of consequence, involving what was not negligible but 
what man and God alike deemed to make a difference. Sages would 
claim, therefore, that the activity that must cease on the Sabbath 
finds its definition in the model of those actions that God carried 
out in making the world. 

That such a mode of thought is more than a mere surmise, based 
on the congruence of the principles by which labor forbidden on the 
Sabbath spin themselves out of the Creation-story, emerges when 
we recall a striking statement. It is the one that finds the definition 
of forbidden labor in those activities required for the construction 
and maintenance of the tabernacle, which is to say, God’s residence 
on earth. The best statement, predictably, is the Bavli’s: 


People are liable only for classifications of labor the like of which was 
done in the tabernacle. They sowed, so you are not to sow. They 
harvested, so you are not to harvest. They lifted up the boards from 
the ground to the wagon, so you are not to lift them in from public 
to private domain. They lowered boards from the wagon to the ground, 
so you must not carry anything from private to public domain. They 
transported boards from wagon to wagon, so you must not carry from 
one private domain to another. 


Bavi SHasBBaT 4:2 1.47498 


Sages found in the analogy of how, in theory, the tabernacle was 
maintained, the classifications of labor that pertain. In the taberna- 
cle these activities are permitted, even on the Sabbath. In God’s 
house, the priests and Levites must do for God what they cannot do 
for themselves—and the identification of acts of labor forbidden on 
the Sabbath follows. 

The details of the Halakhah then emerge out of a process in which 
two distinct sources contribute. One is the model of the tabernacle. 
What man may do for God’s house he may not do for his own— 
God is always God, the Israelite aspires only to be “like God,” to 
imitate God, and that is a different thing. The other is the model of 
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the creation of the world and of Eden. Hence to act like God on 
the Sabbath, the Israelite rests; he does not do what God did in 
creation. The former source supplies generative metaphors, the like 
of which may not be done; thus acts like sowing, like harvesting, like 
lifting boards from public to private domain, and the like, are for- 
bidden. The latter source supplies the generative principles, the 
abstract definitions involving the qualities of perfection and causa- 
tion: intentionality, completion, the normality of the conduct of the 
action, and the like. The mode of analogical thinking governs, but, 
as we see, a double metaphor pertains, the metaphor of God’s ac- 
tivity in creation, the metaphor of the priests’ and Levites’ activity 
in the tabernacle. Creation yields those large principles that we have 
identified: the traits of an act of labor for God in creation define the 
prohibited conditions of an act of labor on the Sabbath. By appeal 
to those two metaphors, we can account for every detail of the 
Halakhah. 

What then takes place inside the walls of the Israelite household 
when time takes over space and revises the conduct of ordinary 
affairs? Israel goes home to Eden. How best to make the statement 
that the Land is Israel’s Eden, that Israel imitates God by keeping 
the Sabbath, meaning, not doing the things that God did in creat- 
ing the world but ceased to do on the Sabbath, and that to restore 
its Eden, Israel must sustain its life—nourish itself—where it belongs? 
To set forth those most basic convictions about God in relationship 
to man and about Israel in relationship to God, I can imagine no 
more eloquent, no more compelling and appropriate, medium of 
expression than the densely detailed Halakhah of Shebi‘it, Shabbat, 
and Erubin. Indeed, outside of the setting of the household, its 
ownership, utilization, and maintenance, I cannot think of any oth- 
er way of fully making that statement stick. In theory implausible 
for its very simplicity (as much as for its dense instantiation!), in 
Halakhic fact, compelling, the Oral Torah’s statement accounts for 
the human condition. Israel’s Eden takes place at in the household 
open to others, on the Sabbath, in acts that maintain life, share 
wealth, and desist from creation. 

The key words, therefore, are in the shift from the here and now 
of time in which one works like God, to the then and there when one 
desists from working, just as God did at the moment the world was 
finished, perfected, and sanctified. Israel gives up the situation of man 
in ordinary time and space, destructive, selfish, dissatisfied and doing. 
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Then, on the Sabbath, and there, in the household, with each one 
in place, Israel enters the situation of God in that initial, that per- 
fected and sanctified then and there of creation: the activity that 
consists in sustaining life, sharing dominion, and perfecting repose 
through acts of restraint and sufficiency. Then where is Eden? Eden 
is Israel, the holy people. And when does Eden take place? Eden 
takes place on the Sabbath—just as in the beginning. But then if the 
Land corresponds to Eden, Israel to Adam and Eve, then what 
relationships with God unfold in partnership? The particular issue 
that predominates is, how does Israel’s will for the Land respond to 
God’s—and God’s to Israel’s? Now the question of intentionality 
arises, just as it did when God told Man what he wanted and Man 
rebelled. 


2; 


WHO OWNS EDEN? 


The Halakhic representation of the story of the creation of Eden now 
expands to encompass within the motif of the usufruct of Eden (“You 
may freely eat of every tree of the garden, but of the tree of the 
knowledge of good and evil you shall not eat,” [Gen. 2:16-17]), the 
matters of ownership and possession. For the Halakhah attitude and 
intentionality form critical criteria for Israel’s right relationship with 
God. And, not surprisingly, attitude and intentionality come to re- 
alization in the disposition of that concerning which Man proposes, 
but God disposes: hence, ownership versus possession (usufruct). As 
before, these serve as media for the expression of the relationship 
between Man and God. God accorded to Adam and Eve possession 
of nearly everything in Eden, retaining ownership, the right to gov- 
ern according to his will, for himself. The right of ownership then 
is embodied in the prohibition of eating the fruit of a single tree out 
of all of Paradise. There we identify the point of intersection, and 
conflict, between God’s and Man’s will. The Halakhah takes as its 
task the realization of Israel’s acceptance of God’s will for God’s 
Land, shared by Israel on generous terms. It provides occasions for 
Israel to exercise and exhibit its recognition that it lives in God’s 
kingdom and obeys God’s will in precisely those matters in which 
Man had originally failed. 

The key to the entire system of interaction between God and Israel 
through the Land and its gifts emerges in the Halakhah of Ma‘aserot 
and its companions, which deal—along the lines of Shebi‘it and 
‘Erubin—with the difference between possession and ownership. God 
owns the world, which he made. But God has accorded to man the 
right of possession of the earth and its produce. This he did twice, 
once to Man—Adam and Eve—in Eden, the second time to Israel 
in the Land of Israel. And to learn the lesson that Man did not master, 
that possession is not ownership but custody and stewardship, Isra- 
el has to acknowledge the claims of the creator to the glory of all 
creation, which is the Land. This Israel does by giving back God’s 
share of the produce of the Land at the time, and in the manner, 
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that God defines. The enlandised components of the Halakhah there- 
fore form a single, cogent statement of matters. 

If there is a single obstacle to obedience to God’s will, it is man’s 
natural inclination to mistake possession for ownership. For it is the 
attitude expressed in the claim of entire right of ownership—“my 
power and the might of my hand have gotten me this abundance” 
(Dt. 8:17)—that conveys the arrogance motivating rebellion such as 
took place to begin with in Eden. Someone who can do anything 
that he wants with a given object or person or property owns that 
object, person, or property. Someone whose will therefor is limited 
by the will of Another does not. Hence, for its part, the antidote to 
rebellion and sin, which is the Torah, would impose upon owner- 
ship of the Land the supererogatory obligation to acknowledge a 
divided right of ownership and possession, that is to say, a partner’s 
claim. And for Israel in the Land, the partner is God. And at stake 
is Israel’s demonstration that, this time around, Man acts with cor- 
rect intentionality, responding to God’s will with obedience, not 
rebellion. 


I. Ma‘AsEROT 


Ma‘aserot, the tractate concerning “tithes,” discusses the entire set 
of agricultural dues, viewed generically: what the Israelite owes God 
out of the produce of the Land (and not in particular the tenth of 
the crop paid to this party, or the tenth of that tenth paid to that). 
The rules set forth here pertain to all the agricultural tithes and 
offerings and dictate the procedures—liability, timing, special prob- 
lems—that pertain to them in general. The point of the Halakhah, 
permeating all categories, is that when Israel asserts its rights of 
possession, God’s interest in that same crop is provoked, and he lays 
claim to his share in the crop of Land that ownership of which is 
held in partnership between God and the Israelite farmer. Then the 
rest follows, a vast exercise in how the will of God and the will of 
the Israelite meet in concord, Israel obeying God’s laws about the 
disposition of the abundance of the Land. The link to Eden is firm: 
Israel obeys laws concerning the disposition of the fruit of the Land 
in the way in which Adam did not obey those concerning the fruit 
of Eden. 

The basic Halakhic principle concerns not only Israel’s relation- 
ship with God but also Israel’s correspondence to God. In concrete 
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terms the Halakhah realizes the theological position of the Penta- 
teuchal account, which makes explicit that God and Israel relate 
through the Land. That is where the conflict of wills—the free will 
of Israelite man, the commanding voice of the God who created all 
things—works itself out. And the point of conflict focuses upon the 
conduct of Israel in the Land. The Halakhah here too, as on the 
Sabbath in the Land, accords to Israel possession, but not owner- 
ship of the Land, which God alone retains. God asserts his owner- 
ship when Israel proposes to exercise its rights of usufruct: when the 
tenant takes his share of the crop, he must also hand over to the 
Landowner (and to those designated by him to receive his share) the 
portion of the crop that owing. And until the tenant, in possession 
of the Land, does pay his rent, he may not utilize the crop as own- 
ers may freely do. 

Let me briefly summarize the actual Halakhah, then proceed to 
my theological interpretation of it. The Halakhah answers three 
questions: at what point does produce become liable to the designa- 
tion and separation of tithes, what produce falls into the category 
of tithing, and when is the act of tithing required? The answers to 
these Halakhic questions appeal to a single theological conception, 
which we shall see as we examine the details of the law. 

When Does the Crop Become Liable to Tithing? The basic principle is 
that when the produce is suitable for use by its owner, then it be- 
comes subject to tithing and may not be used until it is tithed. The 
Halakhah then indicates the point in the growth of various species 
at which tithes may be removed. That is the moment at which the 
produce is deemed edible. If someone picks and eats unripe produce, 
that does not impose the obligation to tithe, since the commonality 
of people do not regard unripe produce as food and do not eat it. 
Only when people ordinarily regard the produce as edible does 
consideration of tithing arise. ‘Then there are two stages in the process, 
votive and obligatory. Crops may be tithed when the produce rip- 
ens. Then the produce becomes useful, and it is assumed that the 
farmer values the produce. But crops must be tithed when the farm- 
er claims the produce as his own. 

So what makes the difference? It is not the condition of the pro- 
duce at all, but, rather, the attitude toward the produce that is tak- 
en by the farmer who has grown it. That attitude takes effect through 
the farmer’s act of ownership, beyond possession. Asserting owner- 
ship takes place when he brings untithed produce from the field to 
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the courtyard or prepares it for sale in the market. At that moment, 
the farmer having indicated his claim to the produce and intent to 
use it for his own purposes, God’s interest is aroused, his share then 
is due. God responds to man, specifically, God’s attitudes correspond 
to those of man: when (Israelite) man wants to own the crop and 
dispose of it as he wishes, then, God demands his share. 

That raises the question, what about the status of the crop from 
the time it becomes ripe and so liable to tithing until the time that 
the crop is processed and therefore required for tithing? Specifical- 
ly, what about the period of time from when the crops begin to 
harvest until after the harvest? That yields the concrete issue, May 
those who work on it or process and transport it nibble on it? Jaffee 
(p. 2) comments, “Untithed produce represents a taxonomical prob- 
lem. On the one hand, such produce is not sacred food, restricted 
for use of priests, for the dues [which belong to the priests and until 
separated render the entire mixture forbidden] have not yet been 
designated within the produce and set aside from it for their meals 
[the designation being required only when the farmer exercises rights 
of ownership, as we noted]. On the other hand, the produce cannot 
be used as profane or common food, for it is capable of yielding 
offerings that stand under the claim of God. Untithed produce...is 
subject to a special set of rules that take account of its ambiguous 
character.” 

Thus when the farmer takes the view that the crop is his and 
exercises ownership over it, then the liability to separate tithes and 
not to use the produce until tithes are designated and separated is 
incurred. That is, as I said, the point at which God responds to the 
Israelite farmer’s will. How is that will made known, given effect? 
Actions that the farmer takes that impose liability for removal of 
tithes, e.g., processing the produce, indicating the plan to use it, thus 
M. 1:5: At what point after the harvest must tithes be removed from 
produce? (1) Cucumbers and gourds—after he removes the fuzz from 
them. But if he does not remove the fuzz, tithes need not be removed 
until he stacks them up. (2) Chatemelons—after he scalds them in 
order to remove the fuzz. But if he does not scald them, tithes need 
not be removed until he makes a store of melons. (3) Green vegeta- 
bles which are normally tied in bunches—after he ties them. But if 
he does not tie them, tithes need not be removed until the vessel into 
which he places the picked greens is filled. 

What Produce Is Subject to Tithing: The first principle is, what is 
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ownerless and thus not possessed by a particular farmer as his pri- 
vate property simply is not liable to tithing. The second (now famil- 
iar) one is, the obligation to tithe pertains once the crop has ripened. 
There are some interstitial problems, e.g., the status of land in Syr- 
ia, which is neither the Land of Israel nor the land of the gentiles. 
If the crop is purchased prior to ripening, in Syria the crop is ex- 
empt. But some opinion holds that Israelite ownership of land—not 
merely the crop—in Syria is the prerequisite for liability to begin 
with. And that underscores the critical issue at hand: the intersec- 
tion of Israel, the Land of Israel, and the produce: when an Israel- 
ite in the Land of Israel possesses Land, his right of possession, but 
not ownership, is underscored by the restrictions that govern his 
disposition of the produce of the Land. 

With regard to the obligations of sharing a portion of the crop 
with God’s designated recipients, the Halakhah recognizes three 
classes of produce: [1] produce that is not edible and not subject to 
tithes; [2] produce that is edible and is subject to tithes but not yet 
tithed; and [3] produce that has been tithed. Food that man culti- 
vates from the earth is subject to tithing, and whatever is food at 
some point in its development, even though not grown for food at 
a later point, is subject to tithing; whatever is food at the end of its 
development is subject to tithing at that point. 

Produce not subject to tithing is diverse. First comes produce that 
is not ordinarily deemed food, e.g., leaves of coriander sown for seed. 
Second is produce taken from the field before the harvest, e.g., shoots 
uprooted for transplanting. ‘Third is produce ownership of which is 
transferred prior to liability, e.g., while it is inedible. Ripened pro- 
duce therefore may not be sold to Israelites unlikely to tithe it. Fi- 
nally, if the produce is processed in such a way that it is not avail- 
able for use on the table, it is insufficiently processed to be subject 
to lability, e.g., M. 5:6: One who steeps grape pulp in water to form 
a beverage, and added a fixed measure of water, and then found 
the same measure of liquid in the tub after pressing the water from 
the pulp—the liquid is exempt from the removal of tithes. 

When Is the Act of Tithing Required: The upshot is, untithed produce 
that is liable to tithing may not be eaten as a regular meal. That is 
to say, it may not be eaten in the manner of priests eating their rations 
or in the manner of commoners eating daily bread. But it may be 
eaten in a random or informal way. It may not serve the normal 
purpose of food that is sanctified to priests or of tithed food avail- 
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able for the use of commoners (Jaffee, p. 2). To be made suitable 
for ordinary, regular meals, the produce must be properly tithed; the 
sacred offerings must be designated and removed, leaving the pro- 
duce available for the wish and will of the farmer. 

While produce in the field is not liable to tithing, the farmer by 
his actions may show that he wishes to convert possession to own- 
ership; then the produce must be tithed. If in the field one pickles 
or boils or salts produce, he must tithe it; if he merely stores it for 
later transport, he need not do so. If he merely tests the produce, 
he has not processed it. That fine distinction is shown at M. 4:1: One 
who squeezes the oil of olives onto his body is exempt from tithing. 
If he squeezed the oil and placed it in the palm of his hand, he is 
required to tithe. Such distinctions rest upon the foundation of de- 
cided law, principles established before the exegesis of the law com- 
mences. In different language M. 4:5 makes the same point: One 
who husks barley removes the husks from the kernels one by one, 
and eats without tithing. But if he husked a few kernels and placed 
them in his hand, he is required to tithe. 

What are the actions by which a householder takes over produce 
for his own use with the result that he therefore must tithe it? The 
farmer may use the produce between processing for storage and 
actual storage. Once the produce gets home, it must be tithed. Hence 
the status of the produce proves relative to the status of the one who 
possesses it. If he is in a permanent abode, he must tithe; others in 
the same place need not do so, thus M. 2:2: If they were sitting in 
a doorway or stall, and the passerby said, “Take figs for yourselves,” 
those who accept them eat the figs in the doorway or stall and are 
exempt from tithing. But the owner of the doorway or the owner of 
the stall is required to tithe. Thus while the tithes are substantively 
present in the produce, the liability to identify them depends upon 
the status of the owner, and his status depends upon his circumstance, 
on the one side, and his intentionality, on the other. 

Since entry into the courtyard (the personal domain) of the farm- 
er marks the point at which liability to tithe pertains, the Halakhah 
defines which areas constitute that domain. If the householder has 
exclusive possession, he is deemed to enjoy rights of ownership such 
that the produce has been formally claimed by him. That is to say, 
the act of storing the produce in one’s own, protected space consti- 
tutes the statement of possession. Then God’s claim becomes active, 
e.g., at M. 3:5. But informal or shared space, e.g., watchtowers, field 


WHO OWNS EDEN? 41 


sheds, do not affect the produce as does the privately-owned court- 
yard. A rule of thumb would suggest: space in which the householder 
and his dependents may freely carry on the Sabbath defines the area 
in which a claim to ownership through exclusive possession pertains. 
And there, as we see, God is concerned, just as, on the Sabbath, he 
also is concerned, but with a different result. As usual, the Halakhah 
then identifies secondary, derivative, and interstitial problems for 
solution, e.g., M. 3:9, the status of produce grown in the courtyard 
itself. Such a problem emerges only upon the foundation of settled 
principles, such as are specified here. 

Produce is subject to tithing from the time that it ripens through 
the harvest and up to the point when it is carried into the court- 
yard, that is, into private property, or sold in the market (Jaffee, p. 
3). So the Halakhah will sort out the cases of when produce subject 
to tithing but not yet tithed is meant as a snack or as a meal. That 
depends upon the intent of the farmer. If the person eating the food 
intends it as a snack, it is classified as such; if it is intended as a meal, 
it is classified as such and tithes must be removed. So the attitude 
of the owner dictates the status of the untithed but lable produce. 
Jaffee states the matter in this language: “The liability of a partic- 
ular batch of produce to the removal of tithes is determined solely 
by what its owner intends to do with it.” Actions reveal intentions. 
If a farmer in the field cooks food, he intends it for a meal; if he left 
produce in the field to ripen, not cooking it, the food is deemed a 
snack. But the Torah, for its part, may relieve a person of the lia- 
bility to tithe, e.g., by assigning to him or her ownership of the 
produce; then God has relinquished his share. That would pertain 
to produce acquired by the poor in gleaning or to produce received 
by workers in the course of harvesting the crop: One who is grant- 
ed eating privileges by the Torah is exempt from tithing what he 
eats, while one who is granted no eating privileges by the Torah is 
required to tithe what he eats. 

In his commentary to Mishnah-Tosefta Ma‘aserot Jaffee states the 
religious principle in this language: “A supernatural claim to the tithes 
is made upon produce grown by Israelites at the precise moment at 
which they wish to use it...The farmer’s appropriation of the pro- 
duce offers an opportunity to explore issues involving the nature of 
ownership and the effects of human intentions in bringing out own- 
ership. These reflections on the tension between the farmer’s right 
to his produce and his duty to satisfy supernatural claims upon it 
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before he eats it comprise the bulk of the tractate” (Jaffee, Mishnah, 
p. 13). The obligation to tithe represents God’s limitation on rights 
of ownership of the Land. Israel possesses the Land, but God is the 
owner, in that God can evict Israel from the Land and has done so 
in the past, just as God evicted prior occupants. 

It follows that the Halakhah rests upon the principle that, while 
Israel possesses it, God owns the Land, and the agricultural offer- 
ings that Israel sets aside for those designated by God as his sched- 
uled castes—the priest, the poor, the support of Jerusalem, for ex- 
ample—represent God’s share of the crops. God and man lay claim 
to the produce of the Land. Only when the produce is shown by 
the actions of the farmer to be valuable to the farmer does God’s 
claim emerge: “Only after produce has ripened may we expect the 
farmer to use it in his own meals or sell it for others for use in theirs. 
Thus God’s claim to it is first provoked...from that point onward” 
(Jaffee, Mishnah , p. 4). That principle is expressed in the law that 
produce that is ownerless is not liable to tithing, e.g., produce of the 


Seventh Year and the like. In this connection Jaffee further states 
(Jaffee, Mishnah , p. 3): 


Produce is liable to the removal of tithes either at the time it is in- 
tended for use as a meal or at the time it is claimed as private prop- 
erty, whichever happens to come first....In both instances a human 
being has appropriated for his personal benefit produce against which 
God has a claim. God’s claim is violated...whenever an Israelite farmer 
or householder prepares to use untithed produce as if he had full rights 
regarding its disposition. Whether he prepares it for a meal out in the 
field or brings raw food into his home for the use of his family, he 
has claimed rights of ownership that in fact are still God’s. Accord- 
ingly, the Israelite must give to God his due before exercising his own 
property rights. 


The farmer may use the produce as his own only when he has ac- 
knowledged God’s claim, not eating the produce as if it were his own, 
but only after setting aside God’s share. If the farmer prepares to 
make a meal of the produce in the field or claims to be sole owner, 
he loses his right to eat the food until he tithes (Jaffee, p. 4). Meet- 
ing God’s claim, the farmer may then use the produce. 

The system of obligatory tithing then is gets underway when the 
Israelite proposes to exercise his will over his domain and its pro- 
duce. But at that point, it is not only God’s will that comes into play. 
Every other party to the system then responds to the intentionality 
of the farmer. As Jaffee points out, priests cannot claim their dues 
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whenever they choose, and God does not take an active role in 
determining when the produce must be tithed (Jaffee, p. 4). Human 
actions that reveal human intentions provoke God: when the farm- 
er indicates that he plans to dispose of the fruit, God wants his share. 
Jaffee expresses this matter in the following language (Jaffee, Mishnah, 


p. 5): 


The fundamental theological datum of Maaserot...is that God acts and 
wills in response to human intentions. God’s invisible action can be 
discerned by carefully studying the actions of human beings....the 
Halakhah of Maaserot locates the play of God’s power...in an invis- 
ible realm immune from the hazards of history...the realm of human 
appetite and intentions...God...acts and wills...only in reaction to the 
action and intention of his Israelite partner on the Land... Those who 
impose upon themselves the task of reconstructing the human and 
social fabric of Israelite life make effective the holiness of the Land 
and make real the claims of its God. 


As we see, the Halakhah spins out the implications of the distinc- 
tion between possession and ownership. How do I claim that the 
present Halakhic construction bears the burden of Eden? Just as, in 
connection with Shebi‘it and ‘Erubin, the Halakhah underscores the 
ambiguous character of Israel’s possession of its own domain, in the 
one case asserting God’s ownership, in the other insisting upon the 
householder’s relinquishing his control of his domain, so here too 
the same transaction characterizes Israel’s relationship with God. 
Israel holds with open arms what God has given, thus the distinc- 
tion between possession and ownership. 

But the connection not only recapitulates what is already famil- 
iar but yields a further and fresh, if related, consideration. It is that, 
as in the account of Eden, God’s will comes into conflict with Man’s, 
showing them to be emotionally consubstantial, so here too, God and 
Man respond in the same way to the same facts. How is it that Is- 
rael and God relate in so concrete and specific a situation as is defined 
by the course of nature, the ripening of the crops? It is because, the 
Halakhah takes for granted, God and Israel bear the same attitudes, 
feel the same emotions, form corresponding intentions. God and man 
are alike not only in intellect—the same rules of reasoning applying 
to both—but also, and especially, in attitude and emotion, in virtue 
in the classic sense. God commands Israel to love him, therefore God 
values and prizes the emotion of love. Man is commanded to love 
God. But that is not the only emotion shared by man and God. In 
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the biblical biography of God, the tragic hero, God, will despair, love, 
hope, feel disappointment or exultation. The biblical record of God’s 
feelings and God’s will concerning the feelings of humanity—want- 
ing human love, for example—leaves no room for doubt. In this 
matter, the Rabbinic literature is explicit when it says, “the merci- 
ful God wants the heart.” God commands that humanity love God 
with full heart, soul, mind and might, because God feels and values 
that same emotion. God’s heart, not only his rationality, corresponds 
to man’s. In that context we take up the Halakhic position outlined 
in Ma‘aserot. When the farmer wants the crop, so too does God. 
When the householder takes the view that the crop is worthwhile, 
God responds to the attitude of the farmer by forming the same 
opinion. The theological anthropology that brings God and the 
householder into the same continuum prepares the way for under- 
standing what makes the entire Mishnaic system work. 


II. TERUMOT 


The agricultural dues to which Maʻaserot in general makes refer- 
ence are assigned to God’s dependents, specifically the sacerdotal 
castes, priests and Levites, and the poor; and they are further used 
to support the holy city, Jerusalem, by securing an enhanced supply 
of food and an increased flow of funds to the city. In addition, 
obligatory and votive offerings for the Temple, both in specie (Temple 
coin) and the produce of nature (animals, wine, and grain), support 
the Temple buildings and the cycle of regular offerings that are 
maintained in the city. The upshot is, Israel in the holy Land, God’s 
partners in the possession of the country and its abundance, give back 
to Heaven through designated castes, locations, and activities, God’s 
share in the whole, and this the holy people do both in obedience 
to God’s commandments and also on their own initiative. 

The Halakhah of Terumot covers three main topics, as indicated 
in lower case capitals. 

1. SANCTIFICATION: How Doers THE ACT OF SANCTIFICATION OF A 
PORTION OF THE Crop AS HEAVE-OFFERING TAKE PLACE AND TAKE 
Errect? No produce is intrinsically holy (Avery-Peck, p. 3). That is 
shown by the fact that one may designate as heave-offering for a set 
of batches of produce a portion of one batch of produce among the 
several. Avery-Peck explains, “This could not be the case if each batch 
contained a quantity of already-holy produce that had to be removed; 
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if that were so, what the householder did with one batch could have 
no effect upon a different batch.” Then what is it that transforms 
the character—or perhaps, more accurately, the status—of a batch 
or produce from common to holy? The act of sanctification consti- 
tutes a statement of intention on the part of the one to whose will 
the produce is subjected—the owner, the possessor—that is confirmed 
by a concrete deed. The householder forms the intention to conse- 
crated produce as priestly rations, pronounces a formula that orally 
designates a portion of the produce, and then carries out the inten- 
tion by actually separating that portion from the rest of the batch; 
that is deemed holy (Avery-Peck, p. 3). 

The one who makes that statement must in fact both possess (or 
own) the produce and enjoy the power to formulate an effective 
intentionality. That the intentionality of a person capable of form- 
ing a valid intention is critical is implicit in the law that five sorts of 
people may not separate heave-offering, and if they separated heave- 
offering, that which they have separated is not valid heave-offering: 
[1] a heresh, [2] an imbecile, [3] a minor, and [4] one who separates 
heave-offering from produce which is not his own. [5] A gentile who 
separated heave-offering from the produce of an Israelite, even with 
permission—that which he has separated is not valid heave-offer- 
ing. The intentionality of the five classes of person is null. The ex- 
cluded actors either cannot form a valid intention or have no right 
to designate the disposition of the produce at hand, e.g., one who 
does not own it, or a gentile. But a person capable of forming a valid 
intention, even though at the moment of his statement unable to do 
so properly, does affect the produce, e.g., a drunkard should not 
separate heave-offering, but if he does so, the produce is validly 
designated and therefore sanctified. 

Consider, then, one interstitial case: the thief. One may acquire 
title dishonestly and by reason of possession and ownership sanctify 
the portion of the produce for the priests. For example, as to a thief 
and an extortionist and a robber—heave-offering which they sepa- 
rate is valid heave-offering, tithes which they give are valid tithes, 
and that which they dedicate to the Temple is validly dedicated since 
we presume that the owners have despaired of ever recovering the 
stolen produce. At the moment of despair—a negative intentional- 
ity—the owner relinquishes title to the produce. But if the original 
owners ran after them in order to recover their property—heave- 
offering which they separate is not valid heave-offering, tithes which 
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they give are not valid tithes, and that which they dedicate is not 
validly dedicated. Individuals who possess property confiscated from 
the original owners by the government—heave-offering which they 
separate is valid heave-offering, tithes which they give are valid tithes, 
and that which they dedicate is validly dedicated. We assume that 
the original owner has given up hope of recovering the process. So 
ownership is distinguished from possession, and the original owner 
who has lost possession retains title to what he has lost only so long 
as he may reasonably be supposed to aspire to regain his property. 
Here again attitude is everything, overtaking even rights of owner- 
ship. 

The role of intentionality concerns negative as well as positive 
conditions. If someone deliberately plants seed in the status of heave- 
offering, intending to use the priest’s property as his own, he must 
allow the seed to grow and treat the crop as entirely heave-offering, 
thus losing the use of the field. But if he did so intentionally, he merely 
ploughs it up. He is not liable for what he did not intend to do, as 
Avery-Peck says (p. 5): “Only by his intention does man encroach 
upon the holy, just as it is only by his intention that he sanctifies 
produce in the first place.” 

But intentionality should not be deemed a matter of generality, 
and attitude a latitudinarian view. Quite on the contrary, intention- 
ality must be tightly focused, and attitude must center upon a very 
particular, well-defined matter: the specific thing that is subject to 
consideration must be delineated. That which one intends requires 
specificity; it cannot be a generalized attitude but must pertain to 
the very thing that is to be affected. Here the Halakhah distinguish- 
es the species from the genus and insists that the act of sanctifica- 
tion affect the species, not merely the genus, thus the genus in liq- 
uid and in solid form cannot be transformed, but only the species, 
whether liquid or solid: they may not separate olives as heave-offer- 
ing for olive oil, nor grapes as heave-offering for wine. Not only so, 
but for the same purpose of forming a batch for the separation of 
priestly rations, the crop of a given year cannot be mixed with the 
crop of a prior year, e.g., olives of this year’s crop and olive’s of last 
year’s crop, thus not from that which is new viz., produce of the 
present year for that which is old viz., produce left over from a 
previous year; and not from that which is old for that which is new; 
and not from produce of the Land of Israel for produce from out- 
side of the Land of Israel; and not from produce from outside of the 
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Land of Israel for produce of the Land of Israel, not from picked 
for unpicked produce and the like. 

A further set of variables applies the same principle: they may not 
separate heave-offering from [1] produce the preparation for con- 
sumption of which is completed for produce the preparation of which 
is not completed; nor from [2] produce the preparation of which is 
not completed for produce the preparation of which is completed; 
nor from [3] produce the preparation of which is not completed for 
produce the preparation of which is not completed. In a moment 
we shall appreciate the full implications of this insistence on the 
specificity, the particularity, of the act of sanctification, when we turn 
to the teleological ordering of the rules that dictate how what is 
sanctified may be then utilized. 

One further question concerning the act of sanctification requires 
an answer: How is the act carried out? One must designate with 
precision precisely the part of the crop that serves as heave-offering 
for the batch at hand. Sages insist that the location of the heave- 
offering be made specific. The language that one uses must exactly 
match his intent, e.g., if one mis-speaks, the statement is null: One 
who in designating agricultural gifts intends to say, “heave-offering,” 
but says, “tithe,” “tithe,” but says “heave-offering,” [2] or who, in 
designating a sacrifice, intends to say, “burnt offering,” but says, 
“peace offering,” “peace offering,” but says, “burnt offering”; [3] or 
who, in making a vow, intends to say, “that I will not enter this 
house,” but says, “that house,” “that I will not derive benefit from 
this one,” but says, “from that one,” has not said anything, until his 
mouth and heart agree. Once more, we require precision, an exact 
match between intention and action. 

But, along these same lines, while the act of sanctification must 
be deliberate and explicit, the act of designation must be the result 
of random chance. Once the householder determines to sanctify a 
portion of the crop, the identification of that portion must come about 
through an indeterminate deed: They do not separate heave-offer- 
ing by [1] a measure of volume, or by [2] weight, or by [3] a count 
of the number of pieces of fruit being separated as heave-offering. 
The random sample may be any small proportion of the whole, down 
to under 2%. Here too, the disposition of the householder governs. 
But the main point should not be missed: “chance” stands for choice. 
Since the Halakhah lays great stress on the matter of chance, an 
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explicit statement of the aggadah that in chance we learn God’s 
choice is called for. 


So Moses went out and told the people [the words of the Lord, and 
he gathered seventy men of the elders of the people and placed them 
round about the tent.] Then the Lord came down in the cloud [and 
spoke to him, and took some of the spirit that was upon him and put 
it upon the seventy elders; and when the spirit rested upon them they 
prophesied, but they did so no more.| Now two men remained in the 
camp, [one named Eldad, and the other named Medad]” (Num. 11:24- 
26): Some say that their names had remained in the lottery-box. For 
the Holy One, blessed be he, had said to Moses to choose seventy 
men for him. Moses replied, “How shall I do it? Lo, all of the tribes 
will get six representatives each except for two tribes, which will get 
only five. [Sixty from each of ten tribes, five from each of the other 
two.] Which tribe will agree to have only five selected from its midst?” 
Moses made an arrangement. He took seventy slips of paper and wrote 
on them the word “elder,” and he took two further slips and left them 
blank and mixed them up and put them all into a lottery-box. He said 
to them, “Come and pick your slips.” To everyone who chose a slip 
on which was written, “elder,” Moses said, “The Omnipresent has 
already sanctified you.” And to those who chose a slip on which was 
not written, “elder,” Moses said, “It’s from Heaven [and there is 
nothing I can do about it], so what can I do for you? 


SIFRÉ TO Numpers XCV:II.1 


Scripture supplies its own formidable corpus of statements of the same 
matter; what makes the passage at hand important is its explicit 
character: “It’s from Heaven.” So once the householder has deter- 
mined to undertake the act of sanctification, it is God who chooses 
what he wills for his portion; the act of sanctification then commences 
with the householder’s intention but is realized in Heaven’s action. 
And once God’s choice has taken effect, the produce may be uti- 
lized only in line with God’s purpose; the teleology that governs in 
nature takes over. 

2. THE AFFECT OF SANCTIFIED Foop upon Common Foop: Mrx- 
TURES OF HEAVE-OFFERING AND Common Foop, anD WHat To Do 
WHEN PRODUCE DESIGNATED AS HEAVE-OFFERING IS USED As IF IT 
WERE SECULAR Foop: The householder is responsible to preserve the 
cleanness of heave-offering until it is handed over to the priest and 
must further avoid mixing the designated produce with common 
produce of his own. If the produce that has been designated as heave- 
offering remains in the donor’s domain, it may be mixed with com- 
mon produce. To what extent is the householder culpable for such 
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mixtures? The answer—predictably—derives from the consideration 
of the householder’s attitude and intentionality. The presence of the 
heave-offering on its own is not decisive; here again, inherent sanc- 
tity, affective ex opere operato, does not pertain. If heave-offering is 
cooked with ordinary food, then we ask whether the Israelite per- 
ceives the heave-offering to have improved his food, e.g., its flavor 
(Avery-Peck, p. 4). A small instance is as follows: As regards an oven 
which one fired with cumin in the status of heave-offering and baked 
in it—the bread is permitted for consumption by a non-priest. For 
the flavor of cumin is not imparted to the bread but, rather, the smell 
of cumin. If therefore the householder deems the flavor of the mix- 
ture to have been improved, then he may not eat the mixture even 
if the heave-offering is removed from the dish, for, as Avery-Peck 
says, “if the householder removed the heave-offering from the dish, 
he still would view himself as having benefited from the flavor it has 
imparted to the food.” If the householder does not want the flavor 
that the heave-offering has imparted to the food, he removes it and 
ignores the fact that the heave-offering has been cooked with the dish. 
All that matters is the Israelite’s attitude toward the mixture: “As 
long as he does not perceive himself to benefit from the heave-of- 
fering, he has maintained intact the barrier between the holy and 
profane” (Avery-Peck, p. 5). 

3. How THE Priest Utitizes HEAVE-OFFERING: Here is the point 
at which teleological considerations intervene. Just as the householder 
sanctifies produce of a very particular character in a quite specific 
action, so the priest must use the sanctified produce for the purpose 
that that produce serves in nature. Produce meant by nature as food 
must be used for food. The teleology inherent in nature is expressed 
in the following explicit way: They may not put cakes of pressed figs 
or dried figs in the status of heave-offering in fish brine in order to 
flavor that brine, since this ruins them the figs, for use as food. But 
they may put wine in the status of heave-offering in brine. And they 
may not perfume oil in the status of heave-offering, for it may not 
thereafter be eaten. But they may make wine in the status of heave- 
offering into honeyed wine. They may not boil wine in the status of 
heave-offering, since this diminishes its quantity. The same concep- 
tion that produce is meant for one purpose and not for another— 
matching the notion that heave-offering may be given by species, 
not by genus—is stated in yet another way. Regarding produce in 
the status of heave-offering or second tithe: they may not make [1] 
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dates into honey, nor [2] apples into wine, nor [3] winter grapes into 
vinegar, nor [4] as regards all other fruits may they alter their nat- 
ural condition if they are in the status of heave-offering or second 
tithe, except in the case of olives and grapes. But heave offering that 
cannot be used for human food may be used for some other, appro- 
priate purpose: As regards vetches in the status of heave-offering— 
priests may feed them to their cattle, animals or fowl. An Israelite 
who hired a cow from a priest may feed it vetches in the status of 
heave-offering. They kindle unclean oil in the status of heave-offer- 
ing which is fit for burning in [1] synagogues, [2] houses of study, 
[3] dark alleyways and [4] for sick people in the presence of a priest. 

So much for the details of the Halakhah, now to the main point. 
The Halakhah of ‘Terumot constitutes a vast exegesis of a single 
religious principle: the Israelite has the power by an act of will con- 
firmed (where required) by a concrete deed to sanctify what is com- 
mon. The Israelite then is accorded by God the remarkable power 
to designate as holy, by reason of the Israelite’s own uncoerced will, 
what is otherwise ordinary and not sacred. Not the only category of 
the Halakhah to embody in concrete actions that considerable prop- 
osition, the Halakhah of Terumot nonetheless forms a remarkably 
apt medium for delivering that message. That is because of the stress 
in the Halakhah at hand on considerations of particularity: the 
householder’s act of sanctification pertains to a very specific batch 
of produce, the consequence of sanctification invokes a very partic- 
ular teleology inherent in the type of produce that has been sancti- 
fied. The upshot is, Israel’s and God’s purposes and power inter- 
sect. And, to revert to what we have learned in the Halakhah of 
Ma‘aserot, here possession shades over, if not to ownership, then to 
responsibility: for that which is subject to one’s will, one is respon- 
sible, and that means, specifically, one must conform to God’s will 
that which is subject to one’s own will. 

A critical component of the Israelite’s relationship to God is his 
responsibility for preserving the sanctification of what belongs to God 
and is designated for God’s clients. It is the thought, confirmed by 
deed, of the Israelite that what is secular is made sacred. In his trans- 
lation and commentary on Terumot Alan J. Avery-Peck expressed 
that principle in the following language: “It is the common Israel- 
ite, the non-priest, who, while forbidden to eat holy produce, has 
the power to cause produce to be deemed holy.” The active player 
in the designation and disposition of the portion of the crops to serve 
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as heave-offering for the priest therefore is the Israelite householder 
or farmer, not the priest, and not God (except through the working 
of chance). Once God’s interest in the crop has made the crop lia- 
ble to the separation of the various tithes and offerings, it is the 
householder who takes over, and by an act of deliberation and in- 
tentionality, imparts the status of holiness to the portion of the crop 
he designates for the priesthood. And he bears full responsibility, also, 
for what happens to the designated produce until it is handed over 
to the priest. Avery-Peck (Avery-Peck, Mishnah, p. 3) frames the matter 
in this way: 

The common Israelite is central in the process of sanctification. The 

holy heave-offering comes into being only if man properly formulates 


the intention to sanctify part of his produce and indicates that inten- 
tion through corresponding words and actions. 


All else flows from that basic principle. The Israelite householder 
has the power to initiate the entire process of sanctification, to trans- 
form the classification of produce and to subject that produce to the 
logic that inheres in its very character: its own teleology. The house- 
holder then restores to God his share in the crop and imposes upon 
God’s share the discipline required by the logical character of that 
particular crop. 

A productive corollary insists that the intentionality of the Israel- 
ite pertain to a very specific, differentiated corpus of produce. While 
holiness does not inhere in a given batch, so that the heave-offering 
of one batch may serve for several, nonetheless batches must be 
formed of like produce. That means that one’s intentionality per- 
tains to the species, not to the genus: olive oil, not olives in general, 
and so throughout. The particularity of the focus of intentionality 
cannot be overstated; the Halakhah stresses the matter in a wide range 
of cases, e.g., they may not separate oil as heave-offering for olives 
which have been crushed, nor wine as heave-offering for grapes which 
have been trampled but the processing of which has not yet been 
completed. 

On the other hand, when it comes to the actual identification of 
the portion of the crop to serve as heave-offering and so to be sanc- 
tified, the householder cannot act deliberately, choosing this part and 
not that, but must act in such a way that chance produces the selec- 
tion. One cannot measure out or weigh out or count out the pro- 
duce that is to be sanctified; rather, God indicates his choice through 
the workings of chance. That chance constitutes the expression of 
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God’s will is made explicit in various aggadic passages, and here the 
Halakhah makes exactly the same statement. So man’s intentional- 
ity arouses God’s participation in the transaction, but God’s role in 
making the selection then excludes man’s participation in that chapter 
of the matter. 

This brings us back to the correlative considerations, the specif- 
icity of intentionality, the teleology of that to which intentionality 
pertains. To state the matter in concrete terms: man’s intentional- 
ity to sanctify an object must pertain to the particular object in mind, 
and God’s intentionality for the sanctified object must be deemed 
equally specific. Man must sanctify a specific thing. God in creating 
that same specific thing did so for a particular purpose, and whoev- 
er gains the thing that man has sanctified must use that same thing 
in the manner that God has intended. The prerequisite of the act of 
sanctification—specificity—then finds its match in the teleology of 
that which is sanctified, man’s intent, God’s plan, matching for what 
is holy. What matches is the priority of an actor’s plan. 

Man’s intent for a given object accordingly bears the power to 
classify as sacred that particular object. God’s intent in making that 
same object controls the legitimate use of the object that is sancti- 
fied. So the plan or attitude or program of each party to the trans- 
action—the householder’s, God’s—governs. But that takes place for 
each party in his own way. Man’s intentionality dictates the classi- 
fication of the object as God’s (that is, as sanctified) and then, God’s, 
the disposition, of the object now subjected to his ownership. That 
is where the teleology of things enters in. We may then say, once 
man has assigned ownership to God (through God’s surrogates), God’s 
plan in making an object, the teleology that inheres in that object, 
takes over. No wonder, then, that the Halakhah so emphasizes the 
specificity of the transaction: this particular object (batch of produce), 
serving the natural purpose that inheres in this particular object, 
forming the transaction at which man and God intersect. 

That somewhat complicated calculus yields a quite simple and now 
obvious proposition. In assigning to the status of sanctification a 
portion of the crop, the householder gives up his possession of, thus 
his right to subject to his own will, a batch of produce and assigns 
that which he gives up to God’s domain, therefore makes the pro- 
duce subject to God’s will. God’s will then extends to Israel in its 
way, to nature in its context. Stated in this way, the transaction in 
heave-offering represents an act of submission by man’s to God’s will 


WHO OWNS EDEN? 53 


that is very specific and concrete. The importance of the specificity 
of intentionality, on the one side, and the particularity of the tele- 
ology that governs the use of heave-offering, on the other hand, now 
merges. Israel and nature relate to God in accord with the same rules, 
in the same way, but in quite different dimensions. 

Two distinct categories of the Halakhah turn out to work togeth- 
er to make a single, quite remarkable statement, the one through 
the rules of sanctification through an act of will, the other through 
the disposition of that which has been sanctified in accord with the 
teleology that inheres therein. The message is the same: all things 
conform to the intention of the One who made them, each in its 
context and for its purpose. The obedience is not only the house- 
holder to the will of the senior partner, the Land-owner; it is also 
the conformity of the utilization of what has been sanctified to the 
purpose and intent of that same Actor. The householder conforms 
his will to God’s. The produce likewise accords, in how it is legiti- 
mately utilized, to God’s purpose. Designating produce as heave- 
offering and then utilizing it in an appropriate manner then, form 
a drama in which the actor and the acted upon—that is, the com- 
ponent of nature that is classified, sanctified—come together. Israel 
and nature, each in its way, carry out God’s purpose, the one by 
the act of will, the other by the very character of its being. Israel by 
an act of will realizes God’s will, nature, acted upon, bears witness 
to God by teleology’s forming the criterion of legitimate utilization, 
that alone. 

So the Halakhah of Terumot returns us by a direct and smooth 
route to the issues of creation, once more realizing in concrete words 
and gestures the dynamics of the relationship between God and 
man—now: Israelite man possessed of a share in the Land, that is 
to say, the householder—in creation. God has created the realm of 
nature, Eden and the Land (to invoke the principal locative catego- 
ries of the aggadic-Halakhic system, respectively). He did so with a 
purpose, and in each component of creation inheres the Creator’s 
plan for that thing. And, we may now say, [1] when, through man’s 
initiative, a component of creation is declared sacred, that particu- 
lar thing subject to the intentionality of man must then realize the 
distinct and specific plan or purpose that defines the attitude of man. 
When then [2] man assigns to God a portion of the crop, that act 
of sanctification places that portion of the crop under God’s plan 
and purpose in carrying out the act of creation. The rules that dic- 
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tate the disposition of heave-offering therefore bring about a trans- 
action in which wills work together, [2] God’s and [1] man’s, now 
to realize God’s purpose in creation, on the one side, and demon- 
strate man’s accord with that purpose, on the other. 

Man by an act of will assigns to God his share in the produce of 
the Land, at which point that batch of produce becomes subject to 
God’s will—meaning, the particular teleology of that produce, by 
species, not only genus. The act of sanctification then takes place 
when man by his act of will concerning what is subject to his pos- 
session declares subject to God’s will that which, once made subject 
to God’s will, must be utilized as God intended. Man then by the 
act of sanctification declares nature subject to God’s initial purpose. 
In the setting of Terumot, which the system finds particularly ap- 
propriate for a statement of this character, Israelite man by an act 
of will declares subject to God’s plan and program the produce of 
the Land that is God’s share—a perfectly simple, rational, and right 
transaction reaffirming the order of nature. And that is a concep- 
tion that the Halakhah of Ma‘aserot has not set forth, but for which 
that Halakhah has prepared us. Israel in the Land has its role to play 
in restoring nature to its original perfection. 


Il. HALLAN 


The fields yield their offering, the household its portion too. When 
the householder takes possession of his share of the crops, he also 
designates God’s portion. Within the household itself, the householder 
does the same, but not for the same reason. At issue is God’s share 
of the bread, but to understand what is at stake here and why God 
claims a portion—dough-offermg—we must identify the exact point 
at which the obligation to separate God’s share actually is incurred. 
For, in the model of our analysis of the Halakhah of Ma‘aserot, when 
we know when God’s interest is provoked, we also know why—that 
is to say, what man does that elicits God’s participation. Three 
principal considerations intersect: what constitutes bread that is li- 
able to dough-offering, when liability takes effect, and where is the 
offering required? When we know the answers to these three ques- 
tions, we may identify the religious conceptions that inhere in the 
Halakhah. We start with the definition of bread: it is a baked food 
produce that is made of flour that, upon being moistened and kneaded 
and fermented, rises. What derives from flour that does not leaven 
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is not liable to dough-offering and not classified as bread for pur- 
poses of Passover either. 

Two criteria of liability coexist, one marking the beginning, the 
other the end, of the spell. First, people snack on dough without giving 
dough offering until the dough is made into a ball or is rolled out in 
a solid mass. But formal liability takes effect when a crust forms, which 
is to say, when the enzyme that brings about leavening dies.! These 
points of demarcation—when the liability commences, when the 
liability must be met—correspond to the points at which the crop 
in the field may be tithed, at the outset, and must be tithed, at the 
end of the harvesting-process. So the spell of liability commences with 
the mixture of flour and water and the working of the two into a 
mass, and it is fixed with the conclusion of the same process. The 
upshot is, the span of susceptibility coincides with the process of 
fermentation: the activation of the enzyme, at the outset, then the 
cultivation of the fermentation process, and finally the realization 
of the goal of that process in the forming of a crust, the conclusion 
of fermentation. And, to address the third question briefly, dough- 
offering must be presented out of dough made from grain that is eaten 
by Israel in the Land of Israel.2 The Mishnah insists that the priests 
will not accept dough-offering from bread prepared overseas. 

We may say that the critical criterion is [1] dough that has in- 
curred liability within the Land of Israel and [2] that is consumed 
by Israelites in the Land. So there is a very specific point of inter- 
section that dictates which dough is liable to dough-offering: [1] 
dough prepared from wheat and comparable flour, which, when 
mixed with yeast and water, has the power to ferment; [2] dough at 
the point at which the fermentation-process has realized its goal. ‘The 
upshot is that the derivation of the grain by itself bears no conse- 
quence. But the processing of the flour produced by the grain, and 
the location of the Israelites who consume the bread form the crit- 
ical criteria. 

Dough that has formed a crust within the Land of Israel is liable, 
whatever the origin of the flour. In the priests’ view dough-offering 


' Obviously, the sages will not have used the language of contemporary sci- 
ence. But they certainly recognized when the leavening process ceased and knew 
the conditions for bringing it about, as their discussion here and at Pesahim makes 
quite apparent. 

Not necessarily grown in the Land of Israel, but possibly from the interstitial 
territory of Syria, which is neither part of the Land of Israel nor part of the land 
of the gentiles. 
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may not be brought from outside of the Land of Israel, but that is 
not because considerations of cultic cleanness pertain, which would 
exclude the produce of foreign lands, unclean as they are by defini- 
tion. That is an explicit issue at M. Hallah 2:3, even though one may 
designate an unclean portion as dough-offering (Aqiba): just as he 
may designate dough-offering for a clean portion of dough, so he 
may designate dough-offering for an unclean portion of dough. This 
is then burned. So why the priests should reject dough-offering 
brought by Israelites from abroad is clear: it is when Israelites in the 
Land of Israel prepare dough that liability takes effect. Then the 
actuality of Israel dwelling on the Land, not the origin of the grain, 
determines: Israelites living in the Land of Israel separate dough- 
offering from the bread that they are going to eat, from the point at 
which the bread begins to ferment, and they are obligated to do so 
from the point at which the bread has ceased to ferment. 

That the whole forms an exercise in thinking about the fermen- 
tation process is demonstrated, moreover, by the explicit insistence 
that just as flour produces dough subject to dough-offering only if a 
fermentation process is possible, so flour produces unleavened bread 
valid for Passover only if a fermentation process is possible but is 
thwarted. So the bread that the Israelites in the Land of Israel eat 
to which God establishes his claim is comparable in its traits to the 
bread that the Israelites leaving Egypt, or commemorating their 
Exodus from Egypt, are required to eat—and that bread too is lia- 
ble to dough-offering, as a matter of fact. At stake, then, is the fer- 
mentation-process itself: Then God takes notice. 

The process need not take place, but it must bear the potential 
to take place. So it may not affect the bread of the Exodus—which 
is liable to dough-offering—but it must affect the bread of Israel in 
the Land of Israel—also liable. When we come to the Halakhah of 
Makhshirin, we shall meet the counterpart of this conception. 

Having come this far, we may readily perceive the broad outlines 
of a simple message: bread in which God takes an interest is bread 
subject to living processes of nature: the life of the enzyme (as we 
should express matters). Leavening then is the key to the definition 
of bread. Taken as a natural process, leavening is animate, or is 
perceived as animate. It comes about (in contemporary language) 
“through the action of gas bubbles developed naturally or folded in 
from the atmosphere. Leavening may result from yeast or bacterial 
fermentation, from chemical reactions or from the distribution in the 
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batter of atmospheric or injected gases.* Fermentation, required for 
wine or beer as much as for bread involves a process of frothing 
brought about by micro-organisms growing in the absence of air. 
That sages grasped the main point—fermentation represents the 
animation of the grain in its mixture with yeast and water—we need 
not doubt, even though they would have used different language to 
describe the process. How then draw conclusions from natural pro- 
cesses of fermentation, perceived as the animation of ingredients for 
food? The calculus then is readily discerned: Israel’s life in the Land 
of Israel is nourished through the transformation of grain into bread, 
that is, through the life-process that takes grain and makes it edible 
and life-sustaining. Then and there God lays his claim to a share: 
when Israel renews its life, meal by meal, its action in invoking the 
life-process of fermentation, start to finish, provokes God’s reaction. 
That is because God too has a share in the transaction by which 
life is maintained—but (as the priests clearly maintained) only the 
transaction that takes place between Israel and the Land of Israel, 
there alone. 

Does Israel have a say in the inauguration of the fermentation 
process and the engagement of God therein? To this exchange, this 
transfer and renewal of Israel’s life in engagement with the living 
processes of nature, Israel’s intentionality plays no role; the pro- 
cesses go forward willy-nilly. Then what about intentionality, e.g., 
that of the baker? In fact, that point is raised explicitly, in connection 
with M. Hallah 1:5. There the question is raised on whether a third 
party imposes upon grain the status of that which has been fully 
processed and is liable to be tithed. One authority maintains that 
he has imposed liability, even though the owner of the pile of grain 
does not know and approve of his action, the other denies it. That 
is in line with M. Hallah 1:7: As regards women who gave dough to 
the baker to make it into leaven for them—if the dough of each 
woman comprises less than the prescribed minimum volume sub- 
ject to dough-offering , the dough is exempt from dough-offering. If 
the volume of all the women all together does meet the requisite 
amount to impose liability to dough-offering, the dough will be 
exempt, because it was the baker, not the woman, who owned the 
dough, who imposed liability. But contrary opinion registers as well. 

To understand the next point, a fact is required. Sages read Lev. 


3 Samuel A. Matz, “Baking and Bakery Products,” Encyclopaedia Britannica 2:597. 
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11:34, 37, to mean that dry produce is insusceptible to cultic un- 
cleanness, produce that has been wet down is susceptible. They 
further maintained in the category of law, Makhshirin, that for dry 
produce to become susceptible through contact with water (or oth- 
er appropriate liquid), the act of wetting down has to have taken place 
deliberately, by an intentional act. So, the Halakhah holds, Israel 
becomes responsible for the cultic cleanness of the produce only by 
an act of intentionality, but—as we see here—lIsrael becomes liable 
to hand over God’s share of the produce willy-nilly. So it is with life. 
Why then does intentionality play no role in the liability of the dough 
to dough-offering? The reason becomes clear when we recall the 
critical role human intentionality plays in the Halakhah of Makhshi- 
rin, the counterpart and opposite of the Halakhah of Hallah. The 
fact is, while what is deliberately wet down is subject to uncleanness, 
what is accidentally wet down is not. Here, by contrast, the mixing 
of the flour, salt, yeast, and water inaugurates a process through 
which, at the end, liability to the offering is incurred—whether the 
process came about deliberately or accidentally. A simple formula- 
tion involves a concrete case. A householder takes flour, which is 
dry and has not been deliberately wet down. Why not? Because once 
wet down, the flour moulders. ‘The householder further takes yeast. 
And, putting the two together, the householder adds water. At that 
moment, when the process of kneading dough to bake bread com- 
mences (in contemporary language: with the irrigation of the yeast 
and the dough, the moment at which the dough congeals and the 
yeast buds and ferments, producing its sugar, its carbon dioxide, and 
its ethanol)—at that exact moment, the instant of animation, at which 
the bread begins to live, the householder goes on the alert for dan- 
gers to the bread—and so throughout. 

The moment of wetting grain down defines the hour of conflict 
between life and death, yielding sanctification or uncleanness—and 
this in concrete ways. Then, at the very time, the act done with 
deliberation precipitates the conflict. But that is only if the house- 
holder cares. If the householder does not intend the dough to con- 
geal and the yeast to rise, in regard to susceptibility to uncleanness 
nothing of consequence happens. It is the Israelite’s will and inten- 
tion and the act that realizes them that endow with consequence what 
by nature happens willy-nilly. But so far as the process itself, it does 
not depend upon the householder’s intentionality. The fermentation 
process that animates the flour and produces bread goes forward 
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whether or not the householder intended it to. Nothing he does can 
stop it once it has started, and no call upon his alertness to prevent 
uncleanness is issued. That is why God’s claim on the dough, for 
the dough-offering for the priesthood, does not depend upon man’s 
intentionality—irrelevant to the process of animation, of bringing life 
to the inert flour—but upon God’s own reason for engagement. That 
has to do with the maintenance of the processes of life, man’s and 
nature’s. 

If I had to identify where the everyday meets the Eternal, I should 
choose the here and now of petty obsessions with tiny events and 
their intangible, animated histories, down to the moment of adding 
water to the yeast and dough when making bread: when life renews 
itself through the life-precipitating touch of water to the flour and 
the yeast. Here considerations of uncleanness and those of sanctifi- 
cation intersect. That is the point that precipitates concern with the 
forces of death, prime source of cultic uncleanness. ‘Then, to pre- 
serve purity, Israel goes on the alert for the danger of pollution: at 
the moment when yeast, flour, and water ignite the processes of 
animation. So too for all of their counterparts: “if water be put on 
the seed,” take care. Now we see the other half of the story. Un- 
clean or otherwise, the dough congeals, the yeast ferments and yields 
gas, and so, life-processes having commenced, though death and its 
surrogates threaten. Then the householder goes on the alert—if he 
cares, if by an act of deliberation he has made life happen. And there 
too, by sharing the outcome of the fermentation with God, the 
householder acknowledges the opposite of death, which is life, em- 
bodied in the living processes by which the bread comes into being, 
and resulting in the presence, within the dough, of a portion sub- 
ject to sanctification: donation to the priest in the present instance. 

The particularity of dough-offering should now register. It is paid 
from bread made from grain from which the heave-offering has 
already been removed. So the critical point of differentiation—an 
offering from the mixture of flour, yeast, and water, taken from when 
fermentation starts to when it ends—takes on still greater conse- 
quence. Wine and beer ferment, but no counterpart offering from 
wine, over and above the heave-offering and tithes to which all 
produce is liable, is demanded, nor from beer. In the wine-olive-oil- 
wheat-culture of the Land of Israel, it is only wheat, in the course 
of its later processing, that becomes subject to a further offering of 
the present kind, one linked to its life-cycle. And that is because— 
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so it seems to me—bread stands for life, consumed to be sure with 
oil and wine. Therefore it is the processing of flour into bread to 
sustain life where fermentation represents life that particularly reg- 
isters. That marks the occasion for the affirmation of God’s pres- 
ence in all life-forms and processes: God lays his claim to his share, 
because God’s claim upon the Israelite householder extends to the 
outer limits of vitality. We find ourselves beyond the narrow limits 
of Eden as a story, but well within the programmatic, the theolog- 
ical theme that Eden embodies in that story: the theme of the pow- 
er of human will. 


IV. Ma‘aser SHENI 


The frontiers of Eden are crossed, also, when we introduce the 
comparable realm, the Land of Israel. The metaphor of Eden forms 
one localization of Israel’s relationship with God, the key one, as we 
have seen. But once Eden serves as the counterpart to the Land, then 
the Land, in all its integrity and autonomy, enters in. But, defined 
in its own terms, the Land and its traits, carrying in their wake 
consideration of issues of relationship sorted out through enlandise- 
ment impose their own logic upon that same relationship. With the 
Land, localization takes on the character of enlandisement, a rela- 
tionship that requires a certain kind of place gains a specific, very 
particular character for itself. 

How does the metaphor of Eden cease to mark the outer limits 
of the theology of the Halakhah? Three settings within the Land 
differentiate, therefore localize the relationship of Israel and God: 
[1] the household of Israel, situated anywhere in the Land, [2] Je- 
rusalem, and [3] the Temple. These localizations of the relationship 
then involved the householder and the priesthood and other sched- 
uled castes, the householder in the holy city, and the priesthood and 
God in the Temple, respectively. So relationships unfold beyond those 
that link God to Israel through the disposition of the Land that is 
Eden. 

That brings us to the first of two tractates on where and how Israel 
itself—not only the priesthood, not only the altar fires in God’s 
behalf—may consume part of God’s share of the produce of the Land. 
Here where the eating takes place, not what is eaten, defines the focus. 
God’s food must be eaten in God’s chosen locale, which is Jerusa- 
lem. Ma‘aser Sheni, with its companion, Bikkurim, forms a bridge 
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between the division of Agriculture and that of Holy Things, that 
is, between the sanctity of the Land and its produce, shared between 
Israel and God, and the sanctity of the Holy House and its offer- 
ings, shared among Israel, the priests, and God. With the Halakhah 
of Ma‘aser Sheni and Bikkurim, we undertake the journey from the 
provinces of the Land of Israel to the metropolis, Jerusalem, where, 
Scripture explicitly declares, God resides. Within the Land Israel and 
God meet there in particular, and that is in several ways. First, in 
the holiest location in the Land, the highest point in Jerusalem, stands 
the Temple, where God’s Name abides, and there Israel provides 
God with meat, wine, oil, and bread. Second, God calls Israel to 
Jerusalem, there to eat a portion of the crop sanctified to him. So— 
within the framework of the theory of Ma‘aserot—what belongs to 
God comes to the holy city, there to bring joy to the life of the holy 
people through the produce of the holy Land. 

The way in which things become holy and cease to be holy forms 
the problem for sages, because in their view the sanctification is a 
status that is conferred or removed, not a condition that is intrinsic 
to things. Scripture itself dictates the conception that the produce 
designated as second tithe and so sanctified may be turned into money 
and carried in that form to Jerusalem, there to be converted back 
into (other) produce for consumption in Jerusalem. The details of 
the rules then yield a variety of governing principles. And that fact 
reminds us of the distinction, critical to the Halakhah, between 
ownership and possession. First, the householder does not own this 
produce, he is assigned possession and enjoyment of it. The Hala- 
khah thus teaches the lesson that even possession and usufruct (“of 
all the trees...eat”) do not constitute ownership; the rules of sancti- 
fication intervene, imposing God’s will upon the produce that the 
farmer in all practicality possesses and uses to his own advantage. 

Second, from God’s perspective as set forth in the Torah, Writ- 
ten yielding Oral, what is it that God’s will for the relationship 
between himself and Israel concerns? What God wants, then, be- 
comes critical, an indicator of the character of the relationship be- 
tween Israel and God that comes to expression in the Halakhah. In 
Eden God wanted only for Man to take pleasure in his, God’s, cre- 
ation. All God now asks is that the householder enjoy God’s gift in 
God’s presence, in Jerusalem. God calls Israel to gather in his city 
and provides food for their enjoyment there. No native category of 
the law makes a more explicit statement on what Israel’s relation- 
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ship to God comprises than this one, and its message is, to serve God, 
as the Aggadah requires that Israel love God, the Halakhah demands 
that Israel rejoice with God, in God’s presence, by having a good 
meal of God’s produce in Jerusalem. So the Halakhah orders that 
Israel relate to God through joy, finding in its act and occasion of 
rejoicing the realization of Israel’s interaction with God. Eden has 
prepared us for such a conception of Man’s meeting with God. 

In its systematic exegesis of Deut. 26:15, the Tosefta makes ex- 
plicit that the tithes and offerings in general, celebrated in connec- 
tion with bringing the second tithe or money bearing its value to 
Jerusalem, define Israel’s relationship with God. And that is a rela- 
tionship of rejoicing: God’s purpose is to make Israel happy. God 
concerns himself with Israel’s condition, encompassing also its feel- 
ings as much as its attitude and intentionality. In carrying out God’s 
instructions and keeping the covenant that governs its possession of 
the Land, Israel enters into an enduring situation of bliss in its life 
with God in the Land, all in the analogy of Adam and Eve in Eden/ 
The pertinent passage is as follows: 


T. 5:27 “Israel” (Deut. 26:15)—all these blessings come through the merit 
of Israel, as it says in Scripture, “Israel dwelt in safety, the fountain of 
Jacob alone, in a land of grain and wine, even the heavens of which 
dripped with dew. Happy are you, Israel. Who can compare to you— 
a people saved by the Lord?” (Deut. 33:28). “And the earth” (Deut. 
26:15)—all these blessings come through the merit of the altar, as it 
says in Scripture, “Make me an altar of earth land offer upon it your 
burnt-offerings, your peace-offerings, your sheep and your cattle. For 
wherever I cause my name to be remembered, I will come and bless 
you” (Ex. 20:.24). 

T. 5:28 “Which you gave us” (Deut. 26:15)—all these blessings come in 
proportion to the agricultural offerings which Israel renders to God, as 
it says in Scripture, “Houses full of all good things which you did not 
fill, dug out cisterns which you did not dig, vineyards and olive trees 
which you did not plant and you eat and are satisfied. Watch yourself 
lest you forget the Lord who brought you out of Egypt” (Deut. 26:12). 

T. 5:29 “As you vowed” (Deut. 26:15)—this was the vow made to Abra- 
ham our father, as it says in Scripture, “By myself 1 have sworn, says 
the Lord, because of what you have done I will surely bless you and 
increase your progeny like the stars of the heaven” (Gen. 22:16). “To 
our fathers” (Deut. 26:15)—all these blessings come through the merit 
of the tribes, as it says in Scripture, “Were you mad at the rivers, God, 
was your anger against the sea when you rode upon your horse, your 
chariot of victory? You stripped bare your bow from its sheath, the oaths 
of the tribes; say Selah, you gashed the earth with rivers” (Hab. 3:9). 
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“A land” (Deut. 26:15)—this is the land itself, and it says in Scripture, 
“These are the names of the tribes...from the eastern side to the west- 
ern side: Naphtali, one portion...” (Ezek. 48:3). “Flowing with milk and 
honey” (Deut. 26:15)—this teaches that the giving of tithes imparts flavor, 
aroma and plumpness and abundance to the crop. 


ToserTa Ma‘aser SHENI 5:27-29 


Here we see that the tithes and offerings represent one component 
of Israel’s service to God, the burnt-offerings, peace-offerings, the 
presentation of sheep and cattle on the altar, the other component. 
But the agricultural offerings take priority, since they represent God’s 
share in God’s own gifts to Israel. 

What marks God’s ownership, and Israel’s mere possession, of the 
Land is God’s laying claim to two matters. First is a share of the 
crop, on the one side. Second is a share of the outcome of partic- 
ular life-processes that render the important part of the crop desir- 
able, on the other. The one share represents God’s response to man 
and is owing when man indicates by his action that he wishes to make 
his own the now-ripe crops, so God responds to man’s will by lay- 
ing claim to his portion. The other share forms God’s response to 
nature and is owing when the natural processes of life have accom- 
plished their task; then God responds to the moment of fulfillment 
of his purpose, to which man’s intentionality is irrelevant, and his 
share once more is owing. Man’s intentionality, nature’s teleology— 
both come to realization in God’s laying claim to what is his. So 
requiring what is due him, God convenes with man when man’s 
engagement defines the venue—the harvest in the field, the trans- 
port of the crop to the courtyard—and with nature when nature’s 
processes do. It is all the same: God’s purpose, not man’s will or 
nature’s way, governs. 

But what, exactly, does God want for man? Answering that ques- 
tion brings us to the very remarkable Halakhic category before us, 
the share of the crop belonging to God that God assigns to the 
householder and his family. God thereby imposes his will upon the 
crop, but indicates that his will is for the householder and his fam- 
ily to attend upon God in God’s abode itself, there to celebrate an 
occasion for rejoicing. So now we deal with the Israelite household, 
not only God’s share-cropper but also God’s beneficiary. Now what 
makes the transaction consequential is the condition of rejoicing: to 
share God’s portion of the crop, the Israelite must leave his house- 
hold altogether and go to God’s house. Here we confront another 
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act that underscores the transient nature of possession, but the en- 
during character of relationship. The Israelite householder brings 
these components of God’s share to Jerusalem and consumes them 
there, as Scripture is explicit: “where God takes up an abode.” 
Accordingly, when Israelites eat a portion of the crop that is set aside 
as holy and subjected to the special rules inherent in that status, they 
do so in the holy place, Jerusalem, where Israel and God convene. 
There, as the Halakhah underscores, the designated produce enters 
the condition of irrevocable sanctification, entering the city confirm- 
ing the sanctification of the produce and making it permanent. ‘That 
is because the produce has entered the location where his “Name” 
takes up an abode. Given the bearer of sanctification, the produce 
itself, we find no surprise that eating God’s share of the crop in God’s 
place defines the occasion for the encounter with God. As in Eden, 
the medium for sustaining life forms also the venue of the relation- 
ship between man and God. 

Once again, the character of the relationship—the joy consequent 
upon humility and obedience—is made explicit. God in the Torah 
insists that in relating to God, Israel find occasion for rejoicing, and 
God explicitly declares, among the emotions or sentiments or atti- 
tudes that animate Israel’s relationship with him, the experience of 
pure joy takes priority. When we deal with Israel’s relationship with 
God, time and again we find Israel required to rejoice, and that takes 
place through eating God’s food in God’s place. This comes about 
through renunciation of ownership in favor of conditional posses- 
sion. Israel leaves its own household and transfers to God’s. Eating 
God’s food in God’s place accomplishes God’s goal, which is, for 
Israel to rejoice. Then, concomitantly, Israel should not find in its 
own enlandisement, in the household, the place of ultimate joy, but 
rather in God’s locus. And the rest follows. 

The meticulous designation of portions of the crop as tithes and 
heave-offering forms a weighty matter of the Torah because in dis- 
posing of the produce of the Land as God requires Israel to do, Israel 
recapitulates, with a different ending, that story of the beginning that 
closed in disaster. Adam could not refrain from one thing. Israel gives 
up many. Adam lost it all. Israel gains pure joy, and its relationship 
with God is one of utter happiness—bliss is not too strong a word. 
Representing the agricultural dues as a mere formality, an onerous 
tax, therefore misses the point of the Halakhah—both Scripture’s 
and the Oral Torah’s! Matters could not be stated more uncompre- 
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hendingly than in the language, “Woe to you, scribes and Pharisees, 
hypocrites! for you tithe mint and dill and cumin and have neglect- 
ed the weightier matters of the law, justice and mercy and faith; these 
you ought to have done, without neglecting the others” (Mt. 23:23). 
That formulation frames the issue disproportionately. ‘The Halakhah 
does not neglect the weightier matters of the law, making ample 
provision for justice and mercy. The Halakhah here concerns itself 
with Israel’s relationship with God, which is one of bliss attained 
through obedience to God’s always-benevolent will. To treat as 
opposites tithing and justice is to miss the point: tithing in its place, 
justice in its place, realize the undivided will of the one God. And 
primary to the acts of faith are those statements through deed that 
affirm God’s ownership of the Land and Israel’s covenantal, stipu- 
lative possession of it—just as the Written Torah insists from begin- 
ning to end. These acts of conformity to God’s will in the disposi- 
tion of the crops form a nexus in the relationship of Israel and God, 
because when Israel accepts God’s will for the produce, Israel is 
accorded an occasion for rejoicing with God. And God rejoices too. 
Scripture is explicit on that point, and the Halakhah reinforces it in 
its own profound way. 

The upshot is to be stated simply: When Israel makes God’s will 
Israel’s will, God makes Israel’s will God’s will—in that order, in 
that sequence, the One responding to the other. So that is the re- 
current theme of the Halakhah concerning the use of the produce 
of the Land—the Halakhah that realizes Israel’s relationship with 
God. It is a relationship worked out in God’s own abode, that dic- 
tates its character and contents, once more renewing the drama of 
Eden, only with a different outcome. And that is precisely how the 
Pentateuchal narrative, for its part, portrays the Halakhah: the Torah 
given by God to Moses at Sinai. 


V. BIKKURIM 


Second tithe is not the only portion of the crop belonging to God 
that is assigned by God to the householder for eating in Jerusalem. 
Firstfruits, an offering presented in the Temple to the priest by the 
householder out of the crops of his land, represents a different kind 
of agricultural presentation from heave-offering, on the one side, and 
second tithe, on the other. Like heave-offering, it belongs to the priest. 
Like second tithe, it must be conveyed to Jerusalem. But unlike heave- 
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offering, it must be presented to the priest in the Temple itself. And 
unlike second tithe, it cannot be eaten by the householder, but only 
by the priest. So we deal with an aspect of Israel’s relationship with 
God that encompasses other dimensions than those already treated. 
Now God calls the householder to the Temple, but to receive for 
his designated beneficiary, that is, for himself, what the household- 
er is obligated personally to deliver in kind, not to convert to specie 
and to reconvert to produce for consumption in the city. The spe- 
cificity of the Halakhah matches the particularity of sages’ statement, 
conveyed thereby. 

The entire statement made through the Halakhah responds to two 
questions: what is required, who is obligated? The answer is, what 
is required is firstfruits of those species in which the Land specializ- 
es, and who is obligated is, the Israelite who not only possesses a 
share in the Land but also derives from the Israel to whom the Land 
was initially handed over. The presentation of the firstfruits defines 
the occasion for declaring who is, and who is not, that Israel of whom 
Scripture speaks, the one to whom reference is made in the state- 
ment: 


A wandering Aramean was my father, and he went down into Egypt 
and sojourned there, few in number; and there he became a nation, 
great, mighty, and populous. And the Egyptians treated us harshly 
and afflicted us and laid upon us hard bondage...and the Lord brought 
us out of Egypt with a mighty hand and an outstretched arm, with 
great terror, ...and he brought us to this place and gave us this land, 
a land flowing with the milk and honey. And behold, now I bring the 
first of the fruit of the ground that thou, O Lord, have given me. 


Deuteronomy 26:3ff. 


Possession of the land forms the final act in the drama of Israel’s 
wandering, descent, exodus, and entry into the Land. Presenting 
firstfruits and reciting the declaration characterize one who is wholly 
Israel, possessing both the Land by inheritance and the genealogy 
that mark one as such. Converts, on the one side, and non-house- 
holders (landowners) on the other, fall outside of the rite, the one 
presenting firstfruits without a declaration, the other having no first- 
fruits to present. Those who cannot make that statement find them- 
selves excluded from the Israel, possessed of the Land, who celebrate 
their relationship with God in the rite at hand. The link to the Land 
via Israel’s history, moreover, is physical and personal. 

The points of stress identify the particularity of the Land and the 
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singularity of genealogical-Israel’s possession thereof. The convert 
who possesses a share in the Land presents the firstfruits; God wants 
his share. He is equal to all other Israelites in his obligations to God. 
But while the convert’s children may marry home-born Israelites and 
so through ethnic and territorial assimilation enter into normative 
Israel, the convert himself cannot fully participate in the rite. He may 
present his firstfruits to the priest, but he does so in silence. He enjoys 
full equality as God’s partner in the ownership of the Land; the priest 
receives in God’s behalf the firstfruits that he therefore presents. So 
in practical terms the convert forms one with all Israel. But having 
been Israel from the moment at which Israel set foot in the Land is 
not the same thing as having become part of Israel later on. In the 
end, the enchantment of the Land by the presence of Israel, the 
imposition of the sanctity of the one upon the sanctity of the oth- 
er—these represent a dimension of being-Israel that only time and 
future genealogical integration may bring about: more time within 
Israel, more time on the Land. So the reading of the language of 
the declaration that sages undertake requires them to reflect upon 
what it means to live on the Land, be nurtured by the Land, and be 
changed in the passage of time, in the intersection of the two sanc- 
tified entities, Land and People. 

To identify the particular point that the Halakhah of Bikkurim 
registers, we have to classify the offering in relationship to others that 
are both like and unlike it. How do the firstfruits compare with other 
agricultural offerings? They are comparable to, but different from, 
produce that has been designated as heave-offering and second tithe. 

Firstfruits and heave-offering both are consecrated to the priest- 
hood and eaten only by them; both sanctify any unconsecrated 
produce with which they are mixed but can be neutralized in prop- 
er proportion; both are eaten in a state of cleanness. ‘They are com- 
parable to heave-offering in that firstfruits are to be eaten by the 
priests and their families, not the householders who present them. 
They must be eaten in a state of cultic cleanness. 

What about firstfruits and second tithe? They are comparable to 
second tithe in that first fruits like second tithe must be presented in 
Jerusalem and involve the correct recitation; heave-offering is pre- 
sented without a declaration. Like second tithe, firstfruits must be 
removed at the designated point in the year. A person in mourning 
before the burial of the deceased may not eat either second tithe or 
firstfruits. Both represent occasions for rejoicing. Once in Jerusalem 
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considerations of neutralization no longer apply. Then the sanctity 
inheres and is indelible. 

How do firstfruits stand alone? Unlike heave-offering and second 
tithe, firstfruits do not render prohibited for consumption produce 
that has been completely processed; there is no prescribed volume 
that must be designated firstfruits; only the seven species are cov- 
ered by the offering; the rite does not apply in the time in which 
the Temple is in ruins; those who do not own the crops may not 
designate firstfruits from them. Not only so, but 

[1] the status of produce as firstfruits may be designated even to 
what has not been harvested; 

[2] an entire field may be donated; 

[3] the householder must see to it that the produce is delivered 
and replace what is designated and then lost; and 

[4] a Temple rite is involved in the presentation (an ox for meat 
for the householder and his family as well as for the priesthood, a 
bird for a burnt-offering, Levitical song, waving before the altar and 

[5] in the Temple rite, the householder participates. While the 
basket is still on his shoulder, he recites the entire confession of first- 
fruits, beginning from the words “I declare this day to the Lord your 
God” (Dt. 26:3), and proceeding until he finishes the entire passage. 
In Judah’s view, while the basket is on his shoulder, he recites only 
up to the second part of the confession, which begins with the words, 
‘A wandering Aramean was my father’ (Dt. 26:6). Once he has 
reached the words ‘A wandering Aramean was my father,’ he takes 
the basket down from his shoulder, and holds it by its rim, and a 
priest puts his hand beneath the basket, and waves it before the altar. 
And then the Israelite recites the second part of the confession. And 
then he places the basket beside the altar, and he bows down and 
departs. 

[6] The final requirement is the householder’s remaining over- 
night in Jerusalem. To heave offering and second tithe these rulings 
do not pertain. Then these are the critical indicators of the Hala- 
khic standing of firstfruits and tell us the statement that the Hala- 
khah makes through its rules of firstfruits and through no other 
category of the Halakhah. 

Firstfruits focus upon the Land as the particular medium for the 
celebration of life. Once again they draw the householder off the 
Land he tends as his own to God’s place, there to explain his claim 
upon the nurturing Land. When God and Israel meet for Israel’s 
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presentation of the firstfruits of the Land, the new crops in hand, 
Israel comes to God’s abode and speaks of its own: the Land they 
have in common. Israel sets forth its claim to possess the Land at 
the very moment of acknowledging God’s ownership. It does so in 
the offering of the choice crop to the priesthood—not a mere ran- 
dom sample of the entire crop, such as is represented by heave-of- 
fering, eaten by the priests wherever located, nor a tithe of the crop 
reserved for Israel’s own enjoyment at God’s abode. For the first- 
fruits the householder bears responsibility until the priest takes pos- 
session in God’s behalf in the ‘Temple—just like the animal-offer- 
ings the householder brings along. But unlike the obligatory offerings 
presented out of public funds, the obligatory offerings presented out 
of personal funds in expiation of sin, firstfruits are both personal and 
public. They are personal, because—the declaration stresses—they 
represent the householder’s individual and physical claim to pres- 
ence and possession of the Land. They are public because they are 
obligatory and serve no individual aspiration of atonement. 
Anyone may buy a beast or bird or cereal and designate it for a 
personal purpose. Only the householder presents first fruits. Any- 
one may declare the classification of a beast or bird or cereal, e.g., 
a sin-offering, a guilt-offering, a freewill-offering, a peace-offering. 
Only the householder may classify the produce as firstfruits by an 
explicit designation. The householder’s is a remarkable statement, 
bringing what he calls his own but that he merely possesses on God’s 
sufferance, as we have seen time and again—and then speaking of 
himself and his fathers. The rite then defines the relationship of Israel 
and God in acutely personal terms, invoking the “I” and the “my,” 
in giving back to God the first testimonies to God’s on-going benev- 
olence. Firstfruits makes the relationship between God and Israel 
personal and immediate, familial and genealogical—wholly through 
the nexus of the Holy Land. Heave-offering and tithe are presented 
whether or not the Temple is standing and they are separated by 
sharecroppers, tenant farmers, holders of confiscated property, and 
by robbers. But firstfruits are presented, their purpose and standing 
explicated, only by the specific Israelite householder born to inherit 
the Land, out of crops raised on his own fields and presented to the 
priesthood only in the Temple. Now, when the Halakhah wishes to 
state that Israel in its fleshly embodiment of families through gene- 
alogical ties relates to God at the Temple through the gifts of grace 
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presented by the Land, it can make no more particular and concrete 
statement than that. 


VI. Pe’au 


We come to yet another beneficiary of God’s portion of the crop, 
the poor. The Halakhah knows four classes of produce reserved by 
God for the support of the poor, and, as usual, the Tosefta provides 
a convenient handbook. Matters are systematized by reference to the 
taxonomic traits of what is given and why. ‘Thus the construction— 
a two-dimensional grid—is divided by the classification of the source: 
vineyard, grain-field, fruit-tree at the vertical lines, the classification 
of the character of the produce—neglected, imperfect—at the hor- 
izontals. So we uncover the usual grid-construction through which 
the Halakhic classics, the Mishnah and the Tosefta, organize mat- 
ters in the manner of natural history, by appeal to the indicative traits 
that inhere in things: 


T. 2:13 There are four gifts that must be designated for the poor from 

the produce of a vineyard: 

(1) separated grapes, 

(2) forgotten sheaves, 

(3) pe’ah, 

(4) and defective clusters. 
There are three gifts that must be designated for the poor from a field 
of grain: 

(1) gleanings, 

(2) forgotten sheaves, 

(3) and pe’ah. 
There are two gifts that must be designated for the poor from the fruit 
of a tree: 

(1) forgotten sheaves, 

(2) and pe’ah. 
None of these gifts to the poor may be given to a specific poor person 
as a favor. Even a poor Israelite—they take any produce given to him 
as a favor from his hand. But any other gifts, which are designated for 
the priesthood, such as the shoulder, the two cheeks, and the stomach 
of a sacrificial animal which are given to the Levites as simple gifts, may 
be given to a specific Levite or priest as a favor. And the householder 
may give them to whichever priest he wishes. They may not take a 
priestly gift from a priest to whom it has been given as a favor, nor a 
Levitical gift from a Levite to whom it has been given as a favor. 
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The Tosefta’s formulation covers the topic of Pe’ah, and points 
toward one dimension of the problematic that guides sages’ read- 
ing, with its emphasis that none of these gifts to the poor may be 
given to a specific poor person as a favor. 

The difference between gifts to the poor and those to the priest- 
hood then emerges: the former must be treated as ownerless, assigned 
to the entire class of the poor, not to a specific person. The Hala- 
khah then treats the gifts to the poor in the category of produce in 
the Sabbatical Year, which must be treated as ownerless. Part of the 
produce distinguished through the passage of the Sabbatical cycle, 
moreover, Poorman’s Tithe, like Second Tithe, is subject to God’s 
very particular regulations. Second Tithe is preserved and eaten in 
the holy city. Poorman’s tithe is selected for the poor by God’s in- 
tervention into the harvesting process. The disposition of both kinds 
of tithe then is subject to God’s will in very particular ways, and in 
both cases, God dictates the rules that govern possession of what none 
in Israel rightly owns at all. 

Defined in one way or in another by relationship to the Land, 
the poor constitute yet another scheduled caste, to whom householder 
hands over a part of God’s share of the crops. Brooks (Yerushalmi, p. 
1) explains the matter in this language: 


...all estate holders in the Land of Israel were responsible for the 
material welfare of the poor in their vicinity. Their [the sages’] view 
stemmed from the Rabbinic understanding of a few verses scattered 
throughout the Hebrew Bible. These passages specified constraints 
upon normal agricultural procedures, all designed to allow poor and 
indigent Israelites to eke out a living by gathering scraps of food from 
fields and orchards. Leviticus 19:9 commanded Israelites to leave a 
corner of their fields unharvested, so that poor people might reap a 
bit of grain; Leviticus 19:10 extended this provision by ruling that stalks 
of grain or clusters of grapes that accidentally fell to the earth were 
not to be gathered by the harvesters, but left behind for the poor. 
Deuteronomy 26:19 ruled that produce that workers left behind in a 
field, orchard, or vineyard, should be abandoned so that the poor, 
once again, might gain some benefit of the Land’s yield. And finally, 
Deuteronomy 26:12-13 described poorman’s tithe, a portion of the 
yield set aside during the third and sixth years of the Sabbatical cy- 
cle. These various and scattered laws of the corner-offering (peah, from 
which the Tractate takes its name), of grain-gleanings and separated 
grapes, of forgotten produce, and of poorman’s tithe, provide the entire 
foundation of Tractate Peah. 


It follows that the poor have (in Brooks’s language) “a proprietary 
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entitlement” to part of the crop. Brooks (Support for the Poor, p. 17) 
further links the diverse claims of the poor to those of the priesthood: 


By placing the tractate in this context [that of Zeraim], Mishnah’s 
redactors indicate that in their view the poor, and the poor-offerings 
due them, are in some way analogous to the priests and the priestly 
rations given them. In fact, Mishnah’s framers make this analogy 
explicit when they compare the poor with the priests (see M. 1:6, 4:6- 
8) and assert that just as the priestly caste receives tithes from each 
householder, so the poor should receive a part of each crop. God grants 
both an exclusive right to a portion of the crops grown on the Land 
of Israel. The poor, no less than the priests, seem to be counted as a 
distinctive caste of Israelite society. What conception stands behind 
this analogy between the poor and the priests? It is their common claim 
on God for protective support. Because neither group possesses a 
portion of the Land of Israel, neither can produce the food it needs. 
The priests, for their part, are forbidden by Scriptural law to own land 
(Dt. 18:1-5). Instead, they act as God’s servants in the Temple and 
are accorded food on that account. Similarly, the poor have lost 
whatever portion of the Land they may have possessed and so are 
entitled to receive some of its yield. God supports both the priests and 
the poor because they neither own land nor attain the economic 
prosperity promised to all Israelites who live in the Land (Dt. 8:7-10). 


Here, again, we see how Israel and God relate through the nexus 
of the Land. 

At stake in the support of the poor is a structure of an other-than- 
secular, rather other-worldly character. The main rules express a 
theory of what it means for Israelite householders to possess the Land. 
Support for the poor, like support for the priesthood and Levites, 
underscores God’s ownership and reinforces the provisional char- 
acter of the householder’s possession. For the landless—the priest- 
hood, the Levites, and the poor—God sets aside what is coming to 
him from the produce of the Land. That equalizes Israel in relation- 
ship to the Land. Some possess, others do not, portions of the Land, 
but all gain what they need from its produce; the householders then 
hold what they have on sufferance, covenantally. In that way those 
either not enlandised with Israel to begin with or dispossessed of their 
portion of the Land later on gain a position within that holy com- 
munity that is nourished—and given definition—by the Land. 

In linking the poorman’s tithe with the second tithe —the one for 
its years of the Sabbatical cycle, the other for its years—the Hala- 
khah makes a statement on a subject other than mere charity, sup- 
port for those in need. For mere eleemosynary activities can hardly 
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define what is at stake, when for four of the six years of the cycle 
the poor get nothing, Jerusalem, everything. And, in fact, support 
for the poor is perpetual and annual, the poor getting their share of 
the crop and additional support from the community as well. The 
issue of economic entitlement takes a subordinate position. ‘The food 
given out in the dole and soup kitchen serves a practical purpose 
and does not exhibit marks of God’s intervention, as selection of 
produce for the gifts to the poor does. Merely to support the priest- 
hood and the poor, the elaborate provisions of sanctification of the 
Land’s produce hardly are required, as the Halakhah of the dole and 
the soup kitchen for the poor makes abundantly clear. Unlike the 
scripturally-indicated gifts to the poor, all of them marked off su- 
pernaturally by some trait or other, that food is not subject to di- 
vine selection nor removed from human ownership and even the 
significations of personal possession, as is the case with the food for 
the poor that is provided by the Halakhah out of the householder’s 
crops. 

The presence of the poor, rather, forms the occasion for the 
householder’s giving a powerful signal of his relinquishing posses- 
sion (not merely ownership) of the Land and subordinating his pos- 
session of it to God’s ownership. The householder tastes landless- 
ness by being disenlandised, on the one side, or by relinquishing what 
he has harvested but lost, on the other. In both classes of gifts to 
the poor, the upshot is the same: the householder no longer subjects 
to his will the produce of his own labor on his own land. Owner- 
ship is compromised, possession replaced by dispossession. The 
Halakhah, excelling, as it does, in the choice of particular media for 
a large and encompassing message, the occasion is very specific. It 
is the successive tithes of the Sabbatical cycle. Giving to the poor is 
like providing for pilgrimage to Jerusalem; giving to the poor at home 
for four out of six years then is equated with spending time with God 
in Jerusalem the other two. That on its own represents a mere for- 
mality: two types of offering on the same cycle. But the Halakhah 
dwells on other matters, from which, if we wish, we may infer sub- 
stantive grounds for contemplating the equivalency of poor to pil- 
grimage,—in more abstract language, occasion to location. To frame 
the question in simple terms: what, in the Halakhah, have the poor 
to do with the pilgrimage, occasion with location? Or, to state matters 
still more plainly, what have the poor to do with the possession of 
the Land and locative residence thereon? 
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This question carries us back to the issue of ownership and pos- 
session. God owns the Land, Israel possesses it—and Israel encoun- 
ters God on occasions of dispossession, that is, relinquishing not only 
formal title but actual, physical possession. Brooks frames the mat- 
ter in the present context in this language (Support for the Poor, p. 18:): 


Each time the householder asserts his ownership of the Land’s yield, 
God demands a portion for those under his protective care, the poor 
and the priests. God’s interest in the crop is aroused at two distinct 
points, once in behalf of the poor, once in behalf of the priests. First, 
as the householder harvests the grain in his field, thereby claiming it 
for himself, God causes a portion to be set aside. This bit of food, 
separated seemingly at random, then is available for the poor alone. 
In the case of peah...the poor must wait for the householder explic- 
itly to designate what God has set aside. Second, when the farmer 
later collects food at his threshing floor, God again asserts his ulti- 
mate ownership of the Land’s yield by removing some for the priests. 


What takes place, then, in both transactions—the one involving the 
priesthood, the other, the poor—is that the condition of disposses- 
sion of God’s dependents overtakes the householder himself; he enters 
into the situation of those that live in the Land but not on the Land. 
But then all are made equal—the produce for the poor is classified 
as ownerless, just as the produce of the Seventh Year is ownerless 
and free for all. 

No wonder, then, that, as part of the cycle climaxing in the equal- 
ization brought about by dispossession—everything being declared 
ownerless for a year!—the householder and his family leave their land 
altogether and transfer to God’s abode in Jerusalem. There they take 
up the position of guests, eating the Host’s food—that very portion 
that in the third and sixth years of the cycle goes to the poor. The 
householder removed from his land within the Land enters the 
condition of the poor—and of the priesthood! He becomes God’s 
client, just like them; he enters a relationship of dependency, just 
like them. The two landless classes of society, disenlandised through- 
out all the years of the Sabbatical cycle, the one at one side of the 
social spectrum, the other at the other, now are joined by the mass 
of householders. The upshot is, all Israel depends equally upon God’s 
benevolence, depending on the Land as a gift, not as a given. 

Imposing upon the crops of the Sabbatical Year the status of 
ownerless property therefore adumbrates the purpose of the Seventh 
Year—prefigured on the Sunday, Monday, Thursday and Friday of 
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the septennial cycle. What happened, in Creation, Tuesday and 
Friday, the third and the sixth days of the cycle? On the third day 
vegetation (“plants yielding seed and fruit trees bearing fruit” were 
brought forth. On the sixth day, came living creatures, cattle and 
beasts—and man. So in the third year the poor receive their share 
of the crops, meaning, the creation of the crops is meant for all, the 
enlandised and the disenlandised; and commemorating the sixth day 
of creation, in the sixth year of the cycle, the poor are given that 
tenth of the crop that helps them get ready for the Sabbatical Year 
that follows. The match, for both the third and the sixth days of 
Creation and years of the Sabbatical cycle, proves fitting, just as we 
saw in connection with fruit of the fourth year after the planting of 
the orchard. 

What about the other years? They speak to other concerns, be- 
sides the poor but congruent with those of the poor—the concerns 
of possession, ownership, and residence. In the first, second, fourth, 
fifth, years—not to mention also the seventh year—of the Sabbat- 
ical cycle, the householder leaves his home and takes up residence 
in God’s place instead. So, whether as guests in Jerusalem or evict- 
ed from possession of the crops altogether as takes place in the sev- 
enth year, the householder must acknowledge that all he possesses 
he holds with open arms. This he signals in some years by moving 
out, in the climactic year by relinquishing all claim to dictate the 
disposition of the crops. In the third and sixth years the household- 
er separates for the landless poor a share of the crop that in other 
years goes to the landless sacerdotal castes, the priests and the Lev- 
ites. But every year, for every crop, by his own active intervention, 
God provides for the poor what he wishes. 

So Israel—all Israel, householder and landless (whether rich, 
whether poor) alike—in the Land takes up the situation of Eden, the 
seven years of the Sabbatical cycle matching the seven days of cre- 
ation, the elaborate instructions concerning the use of the otherwise 
free and available crops corresponding to the simple commandment 
to Man concerning the fruit of the tree of knowledge. And if Eden 
testifies to Man’s situation, as beneficiaries of a benevolent Creator 
and Lord, the record of Eden also sets forth God’s in relationship 
to Man’s situation. God enters into intense engagement with Man, 
specifically concerning himself with how Man makes use of the gift 
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of creation that God has so thoughtfully shaped for Man’s enjoy- 
ment. 

A second glance at this matter of the “accidental” character of 
God’s intervention shows that to which God responds in Man’s 
disposition of the gifts of Eden, the donations of nature. What Man 
neglects or forgets or does not value, God identifies, reserves, and 
secures for his particular dependents. As worthy as are the firstfruits, 
the choicest ones, as valued and protected the heave-offering for the 
priesthood, so esteemed are the forgotten sheaf and the imperfect 
grape-cluster. 

The lessons then are not to be missed, and they form a coherent 
statement. Here we shift from Man in Eden to Israel in the Land. 
What Israel values, Israel relinquishes, whether the crop, when 
claimed by the claim made liable for the designation of God’s share, 
whether the occupancy of the private household to be suspended in 
favor of a pilgrimage to God’s household, or whether the possession 
of the Land and disposition of its crops, abandoned every seventh 
year. So little that is “accidental” les beyond systemic explanation. 
What Israel disregards, God finds noteworthy and claims. What Israel 
values, God reclaims. The forgotten sheaf, the imperfect stalk, the 
corner of the field, the gleanings, the separated grapes and defec- 
tive clusters—they come about not by accident at all. The outcome 
of natural processes, whether human or otherwise, they mark God’s 
provision for himself and his dependents out of what Israel dises- 
teems. Israel’s intentionality extends, then, even to what lies beyond 
Israel’s ken: what Israel misses and, by inaction or action, neglects, 
God reserves for himself. That teaches one lesson. And, as we have 
noted, that in which Israel takes pride—the very possession of the 
Land itself—defines what Israel must give up, at regular intervals, 
not to landless the poor or the landless Levites and priesthood, but 
to the very condition Israel most dreads: dispossession altogether. 
That teaches the other lesson. 

But while the householder relates to God through acts of obedi- 
ence, with special reference to transforming claim to ownership into 
mere right of contingent possession, the poor, the priests, and the 
Levites relate through disenlandisement of the former, and un-en- 
landisement of the latter, in their on-going life of reliance upon God. 
That reliance takes the form of their dependence on divine owner- 
ship of the Land for their share in its yield. The un-enlandised and 
the disenlandised then enter into their own framework of interac- 
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tion with God—different from the householder’s, and holier than that. 
That is because, unlike the householder, they own nothing and possess 
nothing in the Land. But among the sacerdotal castes, the poor reach 
the pinnacle: they not only do not possess a portion in the Land, 
but the very food that the Land yields to them itself bears no marks 
of individual ownership. They do not own even what they eat—and 
they also do not worry. 

They embody that purity, that autonomy from all possessions, that 
makes possible the highest form of faith, that signified by not wor- 
rying about what tomorrow will bring, as Eliezer b. Hyrcanus says: 
“Whoever has a piece of bread in his wallet and says, ‘What shall I 
eat tomorrow’ is only one of those of little faith” (Bavli Sotah 48a), 
and as Hillel says: 


A. It ts taught on Tannaite authority: 

B. They said concerning Shammai the elder that all of the days of his 
[life] he would eat with an eye to the honor of the Sabbath. 

C. [If] he found a fine animal, he would say, “This is for the Sabbath.” 

D. [If] he found a different animal, finer than the first, he would put aside 
the second [finer one for the Sabbath] and would immediately] eat 
the first. 

E. But Hillel the elder had a different trait. 

. For all of his actions were for the sake of Heaven. 
G. as it is written [Ps. 68:19], “Blessed be the Lord day by day.” 
Bavui Besan 2:1 [.6/16a 


None more than the landless poor finds more ample grounds to bless 
God day by day. Theirs (within the Halakhic theory) is the perfect 
faith that God provides, by reason of the obedient character of holy 
Israel, what everyone needs. The poor place their hope in God, 
confident of their share in the scarce resources made available to 
the Israelite social order by reason of God’s ownership of all things. 
So the poor embody in their lives that perfect trust in God that all 
Israel owes, just as the priesthood and the Levites realize in the 
conduct of their lives that entire sanctification that all Israel is meant 
to attain. In the Halakhah of Pe’ah we see how the theological vir- 
tue of faith—the poor acknowledging God’s reliability, the rich and 
enlandised God’s ownership—finds articulation in the Land and the 
disposition of its benefits among those that possess and those that 
do not possess land. ‘The Land is everything: so much for Israel’s 
relationship to God through the Land. Now to the final issue of the 
social relationship: the diversity of Israel before the one and only 


God. 
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VIL. Dema’1 


When the Halakhah wishes to speak of Israel’s relationship with God 
and frames matters, as it does, in terms of the intersection of God 
and Israel at the Land, two questions demand answers. First, given 
the centrality of the agricultural offerings, underscoring Israel’s 
possession of Land subject to God’s ownership, we must ask: does 
Israel relate to God principally or solely through the Land? The 
Halakhah of Pe’ah answers that question in a way familiar from the 
response of the Halakhah of Shebi‘it, on the one side, and of 
Ma‘aserot, on the other: the Land is critical, and, when treated as 
possessed by all Israel, central. But possession of the Land carries 
with it one set of obligations to God, dispossession, another, and both 
together form the normative statement of the relationship. Here we 
meet the second urgent question: how do we define that Israel that 
engages in life with God through the Land? Does that Israel encom- 
pass only those that conform to the Halakhah, or is Israel capable 
of sustaining the presence of diverse Israelites. Given the theologi- 
cal weight assigned to the social category, Israel, we may phrase 
matters very simply: are all Jews—such as the Romans would call 
them—lIsraelites? In the context of the Halakhah and its focus upon 
theological issues of God’s commandments and Israel’s response, 
God’s yearning and Israel’s love, we turn outward, toward the so- 
cial realities that the legal system in theory chooses to address. 

If Israel relates to God through its engagement with the Land, 
then we conclude this part of the account at an appropriately prac- 
tical place: the definition of who is, and who is not, Israel, for pur- 
poses of engaging with God through the produce of the Land. And 
the answer is, however diverse in character and plural in conduct 
and convictions, within exceedingly broad limits all Jews have a place 
within the Israel of which the Halakhah speaks. Whether householder 
or otherwise, everyone belongs within the Israel that meets God in 
the Land, without regard to genealogy, 1.e., family connections, 
ownership of land in the Land, or—and here the key—even char- 
acter or level of concrete practice of the Halakhah itself. Within Israel, 
people may enjoy higher status by reason of genealogy, but not by 
reason of superior practice of the Halakhah. The more observant 
so conduct themselves as to take responsibility for the presence of 
the less observant, where they appropriately are able to do so. That 
is so as to diminish the occasion for the less observant to err. But 
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the Halakhah imputes the same obligations to all and presupposes 
that everyone maintains a relationship with God characterized by 
conscientious observance of the law. But it recognizes that differences 
of opinion will divide Israel and accommodates that fact. 

Specifically, the Halakhah that we meet in the category of Dema’1 
focuses attention upon a practical issue of the religious life: how to 
conduct relationships with God when holy Israel—meant to encom- 
pass pretty much all Jews—does not exhibit uniform traits or con- 
stitute a homogeneous body of faithful? That issue carries us beyond 
the framework of the householder and his disposition of the bounty 
of the Land and requires us to consider the condition of Israel in 
general, not just the enlandised part, or the impoverished part, or 
the sacerdotal, genealogically-differentiated part. Here is where the 
broad swath of the population that did not own land, did not de- 
scend from priests, and did not live from day to day, plays its part: 
in the tithing of food purchased in the market in particular. So in 
the Halakhah at hand, we move from the household in relationship 
to God to the community at large in relationship to God. 

With the chosen category-formation and its structure—God, Is- 
rael, Land—the Halakhah therefore is going to define the definition 
of its Israel in the same terms, in connection with the same relation- 
ships, as pertain to its definition of all other dimensions of the rela- 
tionship. So we come to the end of the Halakhic account of relating 
to God through the Land, with special reference to the condition of 
Israel by reason of its union with the Land. All Israel is assumed by 
the Halakhah to designate heave-offering for the priest and to re- 
frain from eating and selling produce that is liable to tithing but 
untithed. As to first tithe, that is to be designated but handed over 
only on demand. The issue is what belongs to the priest out of that 
same tithe for the Levite. That heave-offering of the tithe, a hun- 
dreds of the whole, is to be separated from produce the status of which 
is unclear and is to be given to the priest. Produce that has not 
certainly yielded the heave-offering of the tithe to the priest is called 
dema‘i, that is, doubtfully-tithed produce. 

Dema’i, produce concerning the tithing of which doubt exists, 
requires special treatment. Here we deal with the laws that dictate 
how a responsible person makes certain that what he purchases in 
the marketplace and eats or gives to another to eat will be properly 
tithed. All Israelites, the Halakhah takes for granted, separate heave- 
offering. But the other pertinent agricultural offerings, first tithe— 
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a tenth of the crop remaining when heave-offermg has been removed, 
given to the Levite, heave-offering of the tithe, that is to say, a tenth 
removed from the Levite’s tithe and given to the priest, and second 
tithe or poorman’s tithe (depending on the year of the Sabbatical 
cycle, first, second, fourth, and fifth, or third and sixth, respective- 
ly)—are designated only by those faithful to the rule. The specific 
problem that provokes the formation of the Halakhah before us 
concerns the heave-offering of the tithe given to the Levite, which 
heave-offering further goes to the priest. If not removed, the heave- 
offering of the tithe given to the Levite imparts the status of holi- 
ness to the produce in which it is mixed, even as would the heave- 
offering of the entire crop that everyone is assumed to designate and 
remove. Sarason states the matter in this language (Sarason, Yerushal- 
mi, pp. 3-4): 
The specific problem...is that, as long as first tithe has not been sep- 
arated, the produce remains inedible, because it still contains teru- 
mah [heave offering] of the tithe, the priest’s consecrated portion, 
which has yet to be separated from the first tithe. A specific, second- 
ary tithing procedure is provided in our tractate...: When it is not 
known if tithes have been separated from an item of produce, only 
terumah of the tithe (and dough-offering, in the case of bread) need 
actually be separated, since they may not be eaten by non-priests. First 
tithe need only be designated, that is, localized, in the produce (this 
is a prior requirement for removing terumah of the tithe, since this 
offering must be separated from first tithe). It is up to the Levite who 
wishes to claim his portion to prove that the produce certainly was 
not tithed. Second tithe also need only be located in the produce, since 
it immediately may be redeemed with coins. In the third and sixth 
years of the Sabbatical cycle, the tithe for the poor also need only be 
designated, and it is up to the poor person who wishes to claim his 
portion to prove that the produce certainly was not tithed. The preem- 
inent concern expressed in this tithing procedure...is not to violate 
the taboo against eating something that belongs to the priest. 


The precipitating issue leads to a systematic discussion of large 
questions of social policy, with special reference to how the more 
observant negotiate life in the community of the less observant, all 
of them parties to the condition of Israel. The specific issue is sim- 
ply stated: “Taken as a whole, only those tithes which a non-priest 
is forbidden to eat (heave-offering of the tithe and dough-offering) 
must be separated from dema’i produce and given to the rightful 
recipient [so as] not to violate the taboo against eating a priestly 
offering.” (Sarason, Mishnah, p. 10). 
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The generative issue is how those who properly separate tithes are 
to relate, commercially and commensally, to those that do not: what 
is their responsibility for produce that they transfer to others, what 
is their obligation in regard to produce that they receive from oth- 
ers? The Halakhic problematic then defines the theological issue: how 
do Jews (using the term to refer to those deemed to belong to a 
common ethnic group) relate to Israel, meaning, the holy people 
whom God brought into being through the Torah at Sinai? And the 
answer that the Halakhah sets forth is, all Israel is Israel. What the 
Halakhah of Dema’i emphatically registers is that the Israelites who 
do not observe cultic cleanness in the household intermarry with, 
and will respect the convictions and conduct of, those that do. Oth- 
er components of the Halakhah stress that those who do not observe 
cultic cleanness in the household will not wantonly or deliberately 
impart cultic uncleanness to the secular food of that component of 
Israel that does so. 

The premise of the Halakhah in both cases is one and the same: 
all Israel keeps some of the Halakhah, and some of Israel keeps it 
all—and all together, the two components form a single, holy Isra- 
el. That is why the Halakhah legislates for the situation that it treats 
here and in tractate Tohorot. And viewed as a matter of social policy, 
that conviction underscores the wisdom of the Halakhah in requir- 
ing the observant to make provision for the unobservant, doing so, 
however, without intruding into their affairs in a haughty or hostile 
manner. Of such intrusion in the spirit of holier-than-thou, in the 
Halakhah, I can identify not a trace. Who then forms that Israel that 
relations to God through the Land? While one might easily frame 
the question in terms of politics and sociology, in fact the Halakhah’s 
recognition of the heterogeneity of Israel forms a religious judgment. 
Everyone is Israel, responsible to God and for Israel equally. Spe- 
cifically, the Halakhah here makes its statement on who is Israel, 
making as explicit as possible, in the very context of how Israel relates 
to God, that Israel forms an encompassing community, excluding 
no one, including everyone. Even Samaritans, even less observant 
Israelites are assumed to exhibit integrity and good will, since they 
are held to keep the law correctly, as we noted: “He who leaves his 
tithed produce in the keeping of a Samaritan or an ‘am ha’ares— 
[the produce remains] in its presumed status with regard to tithes 
and with regard to Seventh-Year produce.” Where they err, where 
not, not. 
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That latitudinarian definition of the holy people, Israel, emerges 
in the laconic character of the rules that instruct those who are more 
observant on how to deal with those who are less so. ‘The Halakhah 
sets forth no recriminations and pronounces no exclusions. Those 
who keep the tithing law relate to those who do not in three ways. 

First, they form a single community. Those deemed reliable do 
not aspire to segregate themselves in public life from others or ex- 
pect to do so, though home-hospitality is another matter. But that 
underscores the public focus of the law: all Israel. And the Halakhah 
presupposes, as we noted, that Israelites (here including Samaritans) 
respect the convictions of those who keep the law differently, more 
strictly than they do. So the more reliable may—the Halakhah rules 
as a matter of the norm, not merely of whim or will—rely upon the 
honesty of the less observant. 

Second, they take precautions to preserve the integrity of their 
observance within the company of those who do not. They keep the 
rules among those who do not. That is why they can participate in 
public life, in the market or the synagogue for example. They prop- 
erly tithe what they are given or give away. So the more reliable 
within Israel do make provision for the failure of the others to tithe 
in the correct manner; they do not adapt themselves to a lower 
requirement of the Torah but preserve their own integrity. 

Third, the more observant take responsibility for the observance 
of those who do not observe. They regard themselves as their broth- 
ers’ keepers. ‘That is what is at stake in properly tithing all food that 
goes back into the market or passes into unknown hands. So far as 
they can correct the prevailing situation, they do so, tithing proper- 
ly what they introduce into common usage, e.g., in the market or in 
transfer-payments through gifts. 

Here then we find the balance between righteousness, for which, 
in its moderate and middle of the road way, the Halakhah provides, 
and self-righteousness. But that comes about not by reason of sound 
public policy. It is the consequence of a religious conviction concern- 
ing who is Israel, which is, everyone who is born to Israel or accepts 
the Torah and joins Israel—enlandised or dispossessed, and, con- 
comitantly, within the Land or in the realm of uncleanness and death, 
that is, the territory of the gentiles. So far as the Halakhah is con- 
cerned, that Israel that is sanctified by residence in the Land and 
that by its residence sanctifies the Land finds its definition in not 
minima of belief or behavior but its basic character, defined by birth 


WHO OWNS EDEN? 83 


or rebirth, as the case requires. And disembedding Israel from the 
Land opens the way toward the extension of Israel’s sanctity not only 
to the local unenlandised or disenlandised but to the overseas Isra- 
elites as well. 

If, therefore, we had to identify the religious principle that ani- 
mates the Halakhah of Dema’i, it is with little discrimination to affirm 
the integrity of all Israel, to make a statement of the fundamental 
coherence of the Israelite community in the Land. The household- 
er bears many particular obligations, as the prior parts of this vol- 
ume and the first half of this part have indicated; but all Israelites 
now are shown to bear responsibility for themselves and others; 
without regard to their situation in relationship to the Land, all engage 
with God. The householder does not stand nearer to God because 
he possesses a share in the Land. Dema’z has defined the structure 
that encompasses everyone within the framework of the same obli- 
gations that, to begin with, devolve upon the householder. 

So the focus of the law yields this religious statement: everyone, 
not only the householder, bears responsibility to God for the dispo- 
sition of the produce of the Land. All Israel enters into a covenant- 
ed relationship with God through possession (by only some) of the 
Land, and the conduct of all Israel upon the Land, in respect to its 
produce, bears heavily on Israel’s enduring possession of the Land. 
So when it comes to doubtfully-tithed produce, the practice of all 
Israel is taken into account, and the condition of all Israelites reg- 
isters. That is why, the Halakhah insists, the faithful shop in the same 
market as the less observant, diminishing so far as possible the oc- 
casions for the less faithful to misuse produce. 

It is the very insistence of the Halakhah upon rules for dealing 
with the public square of Israel that makes the most eloquent state- 
ment: all Israelites, when it comes to relating to God through the 
produce of the Land, form a single Israel before God. In the very 
center of its exposition of how Israel relates to God through the Land, 
the Halakhah disembeds that relationship from enlandisement, open- 
ing the way to Israel beyond the limits of the Land to participate. 
And when we come to the other focus of Israel’s relationship with 
God, the Temple and its cult, we shall see how sanctification over- 
spreads Israel wherever situated. So much for Man in Eden, Israel 
in the Land. What of Adam and Eve? When we ask about the prin- 
cipals, we enter into the domain of Israel’s social order, lived out in 
public: Israel as a new moral entity. 
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PART TWO 


WITHIN ISRAEL’S SOCIAL ORDER 
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ADAM AND EVE 


Israel forms the counterpart to Adam and Eve, but only at a few 
points is the metaphor articulated. Rather, the narrative shifts its focus 
to Israel as the new moral entity, the anti-Adam. Then the para- 
mount motif takes up the theme of the sanctification of Israel through 
acts of intentionality. The Halakhah of the family, covering the act 
of sanctification of a woman by a man (Qiddushin), the marriage- 
agreement (Ketubah), vows and special vows, the disposition of a 
charge of unfaithfulness against a woman alleged to have violated 
her status of sanctification, and the severance of the marital bond 
of sanctification through a writ of divorce or death, invokes a dif- 
ferent metaphor: Israel is comparable to that other animate being 
that is sanctified to God, the offering on the altar. The governing 
focus of the Halakhah is the act of sanctification, in the model of an 
animal for use at the altar, of a woman for the bed of a man. 

How then does Eden figure in the relationships of Israelites to one 
another within the social order? The connection is made articulate 
by the liturgical framework in which the Halakhah plays itself out. 
There, in the liturgy of the marriage-canopy, the act of creation of 
Man is recapitulated, the bride and groom explicitly compared to 
Adam and Eve. Not only so, but the theme of the Land and Israel 
intervenes as well—two motifs we have found dominant in the 
Halakhic theology examined to this point.! The operative language, 
defining the transaction, is contained in the blessings that are said 
over the cup of wine of sanctification, which are as follows: 


Praised are You, O Lord our God, King of the universe, Creator of 
the fruit of the vine. 

Praised are You, O Lord our God, King of the universe, who cre- 
ated all things for Your glory. 


' The third, the motif of destruction and exile, return and rebuilding, plays no 
role that I can identify in the category-formation of the Halakhah, though refer- 
ence is made when and as required in the details of the Halakhah. The Aggadic 
theology, by contrast, systematically works through the theme of exile and return 
as a principal category-formation, as I show in The Theology of the Oral Torah. 


88 PART 2: WITHIN ISRAEL’S SOCIAL ORDER 


Praised are You, O Lord our God, King of the universe, Creator 
of Man [Adam]. 

Praised are You, O Lord our God, King of the universe, who cre- 
ated man and woman in his image, fashioning woman from man as 
his mate, that together they might perpetuate life. Praised are You, 
O Lord, Creator of the Man [Adam]. 

May Zion rejoice as her children are restored to her in joy. Praised 
are You, O Lord, who causes Zion to rejoice at her children[‘s re- 
turn]. 

Grant perfect joy to these loving companions, as You did to the 
first man and woman in the Garden of Eden. Praised are You, O Lord, 
who grants the joy of bride and groom. 

Praised are You, O Lord our God, King of the universe, who cre- 
ated joy and gladness, bridge and groom, mirth, song, delight and re- 
joicing, love and harmony, peace and companionship. O Lord our 
God, may there ever be heard in the cities of Judah and in the streets 
of Jerusalem voices of joy and gladness, voices of bridge and groom, 
the jubilant voices of those joined in marriage under the bridal can- 
opy, the voices of young people feasting and signing. Praised are You, 
O Lord, who causes the groom to rejoice with his bride.? 


At the new act of creation, represented by the formation of the Is- 
raelite household, covered by the Halakhah of Qiddushin and 
Ketubot, we recall Eden. The theme of ancient paradise is introduced 
by the simple choice of the word Adam, so heavy with meaning. ‘The 
myth of man’s creation is rehearsed: man and woman are in God’s 
image, together complete and whole, creators of life, “like God.” 
Woman was fashioned from man together with him to perpetuate 
life. And again, “blessed is the creator of Adam.” The wedding 
canopy recapitulates the union of Adam and Eve. That is the start- 
ing point for our inquiry into the structure that sustains and imparts 
coherence to the Halakhah of the marriage and the family. 


I. QIDDUSHIN 


The Written Torah leaves no doubt that God deems a matter of 
sanctification that Israel conduct its sexual life in the model of the 
sanctity of its cultic life. The formation of the family of the house- 
hold begins with the act of betrothal, which, in the context of the 
Halakhah, means we deal with the sanctification of a woman to a 


2 A Rabbi’s Manual, ed. by Jules Harlow (New York: The Rabbinical Assembly, 
1965), p. 45. 
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particular man. The act of betrothal forms a particular detail of the 
larger theory of how a man acquires title to, or possession of, per- 
sons or property of various classifications. That is the this-worldly 
side of the Halakhah; the transcendent part emerges with the result: 
the sanctification of the relationship between a particular woman and 
a particular man, so that she is consecrated to him and to no other.? 
The upshot is, just as a farmer acquired a slave or an ox or real estate, 
so he effected possession of, gained title to, a woman. But while the 
slave or ox or field could never be called “consecrated” to that 
particular farmer, so that the language of sanctification never oper- 
ates in such transactions, the act of acquisition of a woman also 
transformed the relationship of the woman not only to that man who 
acquired her but to all other men. The language that is used here, 
the language of sanctification, derives from the Temple, and when 
we speak of sanctifying or consecrating a woman to a specific man, 
we are using the language of the altar, which speaks of sanctifying 
an animal to the altar for a particular purpose. It is the particular- 
ity of the designation—for this and no other, the altar and nothing 
else, the man and no other men—that constitutes the act of classi- 
fication that is sanctification. 

To state that Israel procreates in accord with rules of sanctifica- 
tion that pertain to the ‘Temple, as much as Israel sustains life in 
accord with (other) rules of sanctification that radiate outward from 
the cult, sages could have had no better medium than the Halakhah 
that is before us. The very categorical structure of the Halakhah, its 
language, its governing considerations—all bear the message of how 
the life-force of the holy people flows through channels made sacred, 
table and bed alike forming extensions of the altar’s governing prin- 
ciples and (in the present case) the consecration of the offering, on 
the one side, the priesthood, on the other. Israel defines itself as holy 
in two ways: by nature, through birth; and by conviction, through 
adherence to the Torah. Sanctification by nature, the first of the two 
media for forming Israel realized in a given household, then, comes 
about when an Israelite man consecrates an Israelite woman who is 
available to him—not married or betrothed to someone else (the 
governing analogy being the consecration of the offering, as we shall 
note), and not forbidden to him by reason of incest taboos or caste 


3 No one in the formative age deemed the relationship mutual; a particular 
man was not consecrated to a particular woman, since the Halakhah presupposes 
polygamy, as in the case of the patriarchs. 


90 PART 2: WITHIN ISRAEL’S SOCIAL ORDER 


regulations (the governing analogy being the consecration of the 
priesthood). Then sanctification by nature continues when that union 
produces offspring. Sanctification by conviction takes place when 
through those actions specified in connection with, e.g., food-prep- 
aration, the Israelite sustains life as life is sustained at the altar. 

But while bed and table come under the rules of sanctification that 
radiate from the altar, the generative principles that overspread altar 
and bed differ from those that join altar to table. Since the para- 
mount analogy compares the woman to the offering, what follows? 
Here the governing principle focuses upon the specificity of the trans- 
action of betrothal that is compared to one with the altar and the 
particularity of its effects. Now what is at issue is sanctifying a par- 
ticular woman to a particular man, comparable to sanctifying a given 
beast to the Lord for a given, particular purpose, e.g., this animal 
for this classification of offering, and, in the case of a sin-offering, 
for this specific sin committed inadvertently in particular. That is 
because in the Halakhah to sanctify means to select in a concrete 
way, for a distinctive purpose, not in a general way or for a generic 
purpose. The act of selecting a beast for sacrifice on the altar in- 
volves setting that beast aside from all others and designating it for 
the unique purpose of an offering for the sacrifier (the one who 
benefits, e.g., expiates sin, through the offering) carried out by the 
priest. The animal must be designated (“consecrated”) for an offer- 
ing; it must be a specific type of offering, e.g., sin-offering; and the 
particular sin that the sacrifier has in mind must be articulated, there 
being no such thing as a sin-offering in general. So the act of sanc- 
tification finds its definition in the specificity of the selection, desig- 
nation for a unique purpose, and performance of those rites that effect 
the selection and designation and carry out the purpose—out of which 
the transaction of sanctification produces a relationship of sanctity, 
God to this Israelite among all Israelites. 

The difference between the consecrated offering for the altar and 
the consecrated woman for the marriage canopy, governing the entire 
process of sanctification of woman to man, lies in what distinguish- 
es the human being, man or woman, from the beast: the freedom 
of will, the power of intentionality. The man may declare the wom- 
an sanctified, but if she objects, the act is null. If she is of age, for 
the act of betrothal to be valid, the woman must willingly accept the 
tokens of betrothal, directly or through her agent. If not of age, when 
she comes of age, she may reject an act of betrothal, even consum- 
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mated, taken by others with control over her in her minority, her 
father if he is alive, her brothers if he is deceased. Then she simply 
ups and walks out, not requiring even a writ of divorce. No sancti- 
fication has ever taken place, the woman not having confirmed what 
has happened through the exercise of will of others with temporary 
jurisdiction over her. So the woman consecrated for her husband is 
like the beast sanctified for the altar, but with a formidable differ- 
ence: 

But the woman is unique and incomparable, as we see when we 
broaden the discussion by contrasting the power of the woman to 
effect an act of intentionality in the transaction of betrothal with the 
impotence of counterparts in her category, slaves and minors, to effect 
their will in any way. Along with slaves and minors, women form a 
classification of Israelites deemed not fully capable of independent 
will, intentionality, entire responsibility, and action and therefore 
subject not only to God’s will but also to the will of another, the 
husband or father in the case of the woman, the master in the case 
of the slave, and the parent in the case of the child, thus M. Ber. 
3:3: Women, slaves, and minors are exempt from the recitation of 
the Shema‘ and from the obligation to wear phylacteries, but are 
obligated to the recitation of the prayer, and to post a mezuzah and 
to recite the blessing over the meal. But they do not form part of 
the community of holy Israel that is obligated to recite blessings 
publicly, thus M. Ber. 7:2: Women, slaves or minors who ate together 
with adult Israelite males—they may not invite others to bless on 
their account. While comparable to slaves and minors in forming a 
classification of persons of lesser powers of intentionality than the 
Israelite man, the Israelite woman in the aspect of betrothal stands 
far above the others of her class. 

The unique relationship of the woman to the man finds its coun- 
terpart in the unique relationship of the animal designated (“conse- 
crated”) to the altar by a farmer in expiation of a particular sin. ‘That 
animal could serve only as a sin-offering, and it could expiate only 
the particular sin the farmer had in mind to atone. But that intense 
specificity cannot characterize, e.g., possession of a given slave, who 
could be rented out to others, or title to a particular piece of real 
estate, available for share-cropping. The ox, the real estate, and the 
slave are transferred willy-nilly; no act of will on their part intervenes. 
But a woman can be consecrated to a particular man only by an 
act of agreement, her will forming the foundation of the entire trans- 
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action. So while without an act of assent a lamb is consecrated by 
the farmer and so made holy to the altar, only her full and unco- 
erced agreement will consecrate a woman to a man. The woman is 
partner in the process of her own sanctification, in a way in which 
no other classification of persons or property participates in the 
process of his, her, or its transfer from ownership to ownership. 

How does she differ, even with the power to reject an act of sanc- 
tification to a particular man, from man? The householder (and his 
male equivalents within other social structures) is possessed of an 
autonomous will, like God’s and in contest with God’s. The wom- 
an’s autonomy is limited by her father’s, then her husband’s will. In 
a number of specific contexts, moreover, a man and woman are 
differentiated not in capacity to effect an act of intentionality but in 
the functions that they perform or to which they are obligated, e.g., 
M. Sot. 3:8: What is the difference between a man and a woman? 
A man goes around with unbound hair and torn garments, but a 
woman does not go around with unbound hair and torn garments 
(Lev. 13:44-5). A man imposes a Nazirite vow on his son, and a 
woman does not impose a Nazirite vow upon her son (M. Naz. 4:6). 
A man brings the hair offering for the Nazirite vow of his father, 
and a woman does not bring a hair offering for the Nazirite vow of 
her father. The man sells his daughter, and the woman does not sell 
her daughter Ex. 21:6. The man arranges for a betrothal of his 
daughter, and the woman does not arrange for the betrothal of her 
daughter (M. Qid. 2:1). A man who incurs the death penalty is stoned 
naked, but a woman is not stoned naked. A man is hanged after being 
put to death, and a woman is not hanged (M. San. 6:3-4). A man is 
sold to make restitution for having stolen something, but a woman 
is not sold to make restitution for having stolen something (Ex. 22:2). 
So women are subject to men, daughters to fathers, then wives to 
husbands; widows are assumed to return to their fathers’ households. 
But man needs woman to complete his existence. Marriage is the 
natural condition of man and woman. 

A woman is consecrated to a particular man, just as an animal is 
consecrated to the altar for the expiation of a particular inadvertent 
sin that has been carried out by a particular person. A sin-offering 
consecrated for a particular person and a specific action he has 
inadvertently performed proves null if it is used for another offering 
than the designated class, another person, or another sin by the same 
person. A woman consecrated for a particular man is subject to 
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exactly the same considerations of sanctification (mutatis mutandis). 
In both cases the relationship is one of consecration, meaning, dif- 
ferentiation from all secular purposes and designated for a sacred 
function or task. Just as the Temple altar provides the governing 
comparison for the formation of the laws about the slaughter of 
animals for meat for the Israelite table, so the Temple altar provides 
the pertinent analogy for the transaction that links a selected wom- 
an to a given man in a relationship of sanctity. What marks the 
woman as unique is that, when she is consecrated, she makes a choice 
of this circumstance, not that, so to effect her sanctification she assents 
in an act of will responding to the act of will of the counterpart to 
the sacrifier, the proposed groom. Then she is Isaac at Horeb: the 
archetype of the willing victim. But no one invokes that analogy; the 
governing conception is, Israel’s life is extended, in procreation, and 
sustained, in nourishment, through acts of sanctification; it is threat- 
ened through acts of uncleanness, adultery, on the one side, the forces 
of uncleanness analogous to death, on the other. But in so stating, 
I have gotten ahead of the story. Let us now take up the documen- 
tary foundation for the sanctified relationship of husband and wife, 
which secures the protection of the wife. 


II. Kerusor 


The Ketubah—marriage-agreement—provides for support for the 
wife by the husband and alimony in the event of divorce or the 
husband’s death. This promises also restoration to the wife’s family 
and patrimony of lands, goods and capital brought by the wife into 
the marriage and reserved for her male children by that husband. 
The details of the law contribute to the main point: through this piece 
of writing, a woman becomes sacred to a particular man; without 
the document (at least in implicit form), the relationship is not legit- 
imated. What has the marriage-document to do with the process of 
sanctification of the relationship of the wife to the husband, how is 
the woman transformed, in part, through this document and the 
procedures to which the contract 1s critical? We deal with other than 
an ordinary legal document, e.g., a bill of sale of a piece of proper- 
ty or a will. Not all formulaic writings effect sanctification; this one 
does. And at specific points the Halakhah itself confirms the trans- 
formative power of the language and writing at hand. How come 
language exercises such power, and what analogies or models de- 
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fine the context in which to interpret the religious meaning of the 
Halakhah of Ketubot? 

To answer that question, we recall the power of language to ef- 
fect sanctification in the two other critical contexts of the Halakhah, 
the separation of heave-offering from the crop, which we considered 
in Chapter Two, and the designation of an animal for the offering. 
When the farmer evinced the desire to utilize the produce, then God 
responded by imposing the requirement of separating his share; at 
that point, the crop became liable to tithing and the separation of 
other offerings. Then a portion of the crop shared by the farmer and 
God grown on land ownership of which is invested in the farmer 
and God was to be removed, leaving the rest free for the farmer’s 
use. And the act of separation took the form of a statement, a for- 
mulaic act of transformation. To accomplish that end, the farmer 
recited a formula that serves to designate as holy to the priesthood 
a portion of the grain at the threshing floor. That part of the whole 
crop, called variously “heave-offering” or “the priestly ration” en- 
ters into the status of sanctity—is sanctified—when the farmer says 
something along the lines of, “The heave-offering of this heap [of 
produce] is in its northern portion” [M. Ter. 3:5C]. At that point, 
the designation portion of the grain enters the status of sanctity, with 
the result that a non-priest who eats that grain incurs severe pun- 
ishment. Second comes the consecration of an animal for the altar. 
The householder who wishes to make an offering has first to desig- 
nate an animal for the purpose of that offering, and that designa- 
tion, the act of consecration, involves stating something along the 
lines of, “This lamb is a sin-offering for such-and-such an inadvert- 
ent sin that I have committed.” So too, if someone says, “This beast 
is instead of that beast, a sin-offering,” the beast to which he makes 
reference is consecrated, even while the one to which he made ref- 
erence remains consecrated. And that language effects even parts of 
the beast, so M. Tem. 1:3: “he who says, “The foot of this is a burnt 
offering’—the whole beast is a burnt offering.” And the Halakhah 
of Oiddushin maintains, if a woman agrees when one who says, “Lo, 
you are sanctified to me on the strength of this coin,” the formula, 
along with the woman’s agreement, constitutes the act of consecra- 
tion. She then is transformed, and if she violates the rules govern- 
ing her status of sanctity, God expects the holy community to inflict 
appropriate punishment. 

It is in that context that the Ketubah, too, finds its place. Even 
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though the Halakhah frames the topic in other than mythic language 
and terms, the Ketubah forms an integral component in the pro- 
cess by which, through the evocation of certain language, a wom- 
an’s status as to all men in the world radically shifts. Before the 
recitation of the correct formula, including (as in the case at hand) 
a written record, the woman was free to marry any appropriate 
Israelite (excluding male relatives); afterward she is not. The upshot 
is, the Ketubah represents the formula of sanctification. That the 
document bears its own significance, beyond the language that is used 
in it, is shown by a simple, much-explored fact. The Ketubah’s power 
is fully present even when the requisite language is not written and 
properly articulated, just as much as the formula of Qiddushin com- 
mences the process of sanctification, the formula of designating 
priestly rations changes the status of both the portion of the crop so 
designated and the remainder of the crop, no longer containing 
inherent sanctification, and the formula of designating an animal for 
the altar. The upshot is, in the transaction represented by, as much 
as in the language used in, the Ketubah inheres the power of sanc- 
tification, such that the status of the woman is redefined and trans- 
formed. That explains why clauses take effect even when not writ- 
ten out. Before us is language that evokes conditions and establishes 
facts not through what is said, but through the transformative pow- 
er of what is evoked. 

The power of language to effect Man’s will in such wise that God 
takes note and so to affect reality begins with creation by an act of 
speech. It is natural, then, to conceive that Heaven responds to and 
confirms that same language that man uses. Say the right words and 
Heaven hears. ‘Then what happens upon earth is affected—in that 
order. And, it goes without saying, Heaven takes seriously the lan- 
guage of human transactions, in oaths and vows as other formular- 
ies in which Heaven has a special interest, so that if man violates 
his commitment to man, God intervenes. What is important is, when 
we ask where, in the entire corpus of the Halakhah, we find the 
greatest weight placed upon the language of human transactions in 
which Heaven involves itself, the answer is, in transactions of the 
Israelite household. The entire relationship of betrothal and mar- 
riage, fidelity in marriage on the part of the woman, and the disso- 
lution of marriage—all of these transactions are effected through 
Heavenly-supervised formularies, and all are deemed consecrated in 
a way in which transactions involved in Israel’s social order are not. 
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That is to say, when the language of consecration occurs, it finds its 
location in two of the three dimensions of Israel’s existence, in re- 
lationships with God in Heaven and within the Israelite household 
on earth—but rarely in the Israelite social order. And, when it comes 
to relationships with God in Heaven, where the language of conse- 
cration proves effective, it is ordinarily in the context of the house- 
hold, e.g., providing God with his share of the household’s product. 

But what defines Heaven’s interest, and why should the use of the 
specified language attract Heaven’s attention? Must the relationship 
of man to woman invariably involve documents that embody the 
sanctity of the relationship and effect sanctification? To understand 
the answer, we have to ask, is there a transformation that takes place 
in a woman’s status as to sanctification to a given man? Can a 
woman’s status in relationship to all men but one change without 
the provision of a particular document, meaning, without the reci- 
tation of a specified formula, properly witnessed? Of course there 
is, and of course it can. A particular man may be singled out as the 
sole man in the world to whom a given woman is available for 
marriage and procreation, and no documentary media for the trans- 
action of transformation are required. I refer to the transaction 
covered by the levirate connection (Dt. 25:5-10), when a man dies 
and his childless widow forthwith becomes consecrated to a surviv- 
ing brother. Before the man died, she was forbidden to the brother, 
and had the man had children, she would have remained forbidden 
to him. But now, by reason of the decedent’s childlessness, she is 
automatically deemed to have entered into a consecrated relation- 
ship with her brother-in-law. On what basis? Heaven has imposed 
that relationship; then no document by man is required. And to 
respond to that relationship, one of two things must happen. Either 
the surviving brother states in advance his intention of entering into 
levirate marriage with the sister-in-law and then has sexual relations 
with her—the counterpart to the act of betrothal and the consum- 
mation of the marriage, respectively—or he goes through a rite of 
“removing the shoe,” prescribed by Scripture to sever the levirate 
connection. In neither case is a document essential to the transac- 
tion. 

What is the difference, and why is a document required, then, in 
the case of a betrothal and marriage and divorce in other-than-levi- 
rate circumstances but not in the levirate one? The answer is self- 
evident. What God does requires no documentary confirmation 
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effected by man, what man does requires transformative language, 
whether or not in written form; and—more to the point—the ac- 
tions of God find their counterpart in the documents of man. Spe- 
cifically, God has established the levirate connection, and man merely 
proceeds through the rites that will either realize or sever that con- 
nection. The connection comes about because of the death of the 
childless husband. No document is called for. The woman is auto- 
matically restricted to the decedent’s brother. God does it all, hav- 
ing created the conditions that transfer the woman from one man 
to another. In an ordinary act of betrothal and marriage by con- 
trast, man—the offer of the man, the acceptance by the woman— 
effects that other connection, the ordinary one between the man and 
the woman where no intervention on Heaven’s part, e.g., in the form 
of childlessness and death, has taken place. 

The upshot is that when Heaven intervenes, documents represent- 
ing the enactment of formulary language of transformation play no 
role. When man acts on his on account and enters into a relation- 
ship of sanctity through an act of sanctification, then man must speak 
the words that articulate and realize—make real—his intention in 
that circumstance, for the object of his intentionality, whether grain, 
whether beast, whether woman. God acts by speaking, as in creation. 
Man speaks but then confirms in writing the announced intention: 
let there be.... Then the document lends palpability to the intention, 
not so much confirming it as realizing it in an exact sense of the word, 
just as much as the statement in connection with a specific animal 
accomplishes the same goal. Sanctity overtakes the animal of which 
man has spoken; no further documentation in the context of the cult 
is necessary. Sanctity overtakes the woman in the agreed-upon trans- 
action of betrothal and marriage, but, in the context of the house- 
hold, documents do play their part. In that context the Ketubah or 
the Get forms a statement, in material form, of the intentionality of 
the man, to consecrate the woman or to suspend and annul the status 
of consecration, as the case may be. The documents form concrete 
representations of intentionality. To those representations, to that 
intentionality, the conditions and clauses of the contract of marriage 
form mere details; they state the consequences of the realization of 
the intentionality to consecrate the woman to that particular man, 
or to release the woman to all men. 

What, finally, defines the religious meaning of the Ketubah in 
particular, and what statement did sages choose to make through 
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the Halakhah of Ketubot and only there? Ketubot flows from Qid- 
dushin, the requirement of the (verbal) documentation of the mar- 
ital bond from the (verbal) act of sanctification of the woman to the 
man. It is the simple fact that without completion in documentation, 
including a Ketubah, the act of Qiddushin is incomplete, the mar- 
ital union premature. The act of sanctification takes place through 
the exchange of a token of betrothal, or a writ, or sexual intercourse, 
and the next step is the provision of the Ketubah, at which point 
the relationship of sanctity is established. ‘Then what connection does 
the Halakhah identify between the status of sanctification and the 
use of language, whether oral or written, to declare and establish 
said status? Why of the three media of sanctification of a woman, 
the exchange of a token, the provision of a writ, and the act of sex- 
ual relations—all of which, after all, effect the marital bond and bring 
about the sanctification of the woman to the man—does the provi- 
sion of the Ketubah take priority? The reason, in the context now 
established, is self-evident. The Ketubah takes over the rite of the 
marriage-canopy and defines its this-worldly venue. The marriage- 
rite invokes the creation of the world, Adam and the creation of Eve 
in God’s image, after God’s likeness. ‘The rite compares bride and 
groom to the loving companions of Eden, invoking too the ultimate 
return of Israel to Zion, the eschatological restoration of Adam and 
Eve to Eden. So much for large and public matters. The Ketubah 
is read just moments before we evoke Adam and Eve in Eden and 
Israel’s future return to the Land, its Eden. 

So what has taken place in the legal-liturgical transaction at hand? 
The Ketubah, proclaimed (in the liturgy) at that very moment of the 
marital union under the marriage-canopy serves to define the inte- 
rior dimensions of Eden, explains what makes the groom into Adam 
and the bride into Eve, specifies the worldly meanings of paradise. 
Israel in the household realizes Eden through the relationships de- 
fined as norms by the Halakhah. The Halakhah declares, if you want 
to know Eden, come to the Israelite household, where the woman 
is fairly and considerately provided for, and where the man’s obli- 
gation to found a household in Israel is diligently carried out by the 
wife. Of that Eden consists. To more than that let no man aspire, 
therein is the consecrated relationship realized. And, I need hardly 
stress, that message coheres with the statement of the Halakhah of 
Shabbat-Erubin. 

From the exalted re-embodiment of Adam and Eve in Eden, the 
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Ketubah reminds all parties to the transaction of what really is at 
stake in the holy union of man and wife, the woman consecrated to 
this particular man. The most humble and hidden activities regis- 
ter. He who takes a vow not to have sexual relations with his wife 
may allow this situation to continue for one week. She who rebels 
against her husband declining to perform wifely services—they de- 
duct from her marriage contract seven denars a week. If the situa- 
tion persists, divorce is required. Sex is part of paradise. And those 
women go forth without the payment of the marriage contract at 
all: She who transgresses against the law of Moses and Jewish law. 
How better define Eden than the marital relationship where obliga- 
tions such as these are honored. The Halakhah for the interiority of 
Israel’s being, with its attention to the workaday details of documents, 
turns the Ketubah into not only a transformative formulary, but also 
a powerful, wry commentary to what is truly at stake. Most formu- 
laries turn the secular into the sacred. The Ketubah turns the sa- 
cred on high into the sacred here on earth, identifying the dimen- 
sions of consecration that take the measure of the marriage. 


III. Neparm 


The Halakhah of Nedarim and its companion, Nazir, investigates 
the taxonomic power of language in another context, namely, the 
capacity of a person through invoking the name of Heaven to affect 
the classification in which he or she is situated and so his or her 
concrete and material relationships with other people. That repre- 
sents a very particular instance of the governing premise of the 
Halakhah, that by the use of appropriate language, acts of conse- 
cration take place. When it comes to vows, what is consecrated is 
rendered prohibited to the designated party, much as the consecra- 
tion of a woman renders her prohibited to all but the designated 
party. This is done by stating, “May what I eat of your food be 
prohibited to me as is a sacrifice prohibited to me,” all conveyed in 
the word “Qorban.” Having said that, the person may not eat the 
food of the other. The reason is that the other person’s food has been 
declared by the individual who took the vow to be in the status of 
a sacrifice. We know that what makes an ordinary beast into a holy 
beast, subject to the laws of sacrilege and set aside for the alter, is 
a verbal designation as a sacrifice. Here too what makes ordinary 
food into food in the status of Holy Things, so far as the given in- 
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dividual is concerned, is the verbal designation of that ordinary food 
as Holy Things. The difference is that designating an animal as a 
beast for sacrifice is a public act, affecting society at large. No one 
then can make use of said animal. Declaring that a dish of oatmeal 
is in the status of a qorban by contrast, has no affect upon the ce- 
real, except for the person who made that declaration. 

That language conveys the intentionality to effect sanctification 
hardly presents a surprise at this point in our study; it 1s, after all, 
the governing principle of Qiddushin for the spoken word and 
Ketubot for the written word, the legal document. But what sages 
wish to say in the Halakhah before us differs from their message 
concerning Qiddushin and Ketubot, even though all four tractates 
take up the power of language to bring about changes in status. Sages 
revere the language that brings about sanctification of a woman to 
a man, and they treat with great punctiliousness the language of the 
marriage-contract, which, indeed, they subject to the closest exegetical 
processes of reading and interpretation. If they wished to say, lan- 
guage bears its own power (for the reason stated earlier, its capacity 
to embody intentionality), they could have no superior choice of topic 
than the Halakhah of Qiddushin and Ketubot (and Gittin, as we shall 
see presently). 

But what if they wanted to say, language bears power even for 
purposes of which we (and Heaven) disapprove? And what if their 
intent was to warn, watch what you say, hold your tongue and keep 
your temper, because in expressing intentionality, your words give 
effect to your will, and you will be unable to retract? In other words, 
if sages wanted to make the point that people had best use in a wise 
and astute manner the power of language, how would they best say 
so? Within the framework of the Halakhah, vows, inclusive of the 
special vow of the Nazirite, present the particular and appropriate 
medium for such a message. That is not only because sages want to 
tell people to watch their words and not pretend to joke when it comes 
to matters where intentionality makes a difference as to personal 
status. That is also because sages to begin with take a negative view 
of vowing. While of oaths taken in court with full deliberation, in- 
voking the name of God, they approve, vows they despise. They are 
explicit on that matter: people who take vows show their weakness, 
not their strength. Vows represent the power of the weak and put- 
upon, the easy way to defend oneself against the importunities of 
the overbearing host, the grasping salesman, the tormenting husband 


ADAM AND EVE 101 


or wife. But sages do not honor those who take the easy way, asking 
God to intervene in matters to which on our own we ought to be 
able to attend. 

“Qorban,” “Nazir,” and other effective language—these form a 
single classification, words that transform by reason of the intent with 
which they are spoken, which they realize because they are spoken. 
At stake in the vow and in the special vow of the Nazirite is the 
realization of intention brought about through the use of language. 
But language used for vows, so sages portray matters, does not sanc- 
tify, it contaminates, that language ought to express reflected-upon 
intentionality—like the designation of an animal to expiate an in- 
advertent, newly-realized sin—but it conveys the outcome of tem- 
per and frustration. Designating a beast as consecrated realizes a 
noble, godly intention; designating benefit one receives from one’s 
spouse as “qorban” uses the exalted language of the altar to embody 
a lowly and disreputable intention, one to humiliate and reject and 
disgrace the other. Sages’ message registers that language is dangerous 
because it realizes—makes palpable the effects of—otherwise-mute 
intentionality, which had best, therefore, be expressed with probity 
and restraint. And these virtues form the opposite of the traits of mind 
and character of the vow-taking Israelite, wife or husband, host or 
guest, salesman or customer, as the exemplary cases of Nedarim show 
us. 

The Halakhah deems language the mirror of the soul; the words 
expose the heart, articulate and give effect to intentionality. The key 
to the entire system comes to expression in the language: An act of 
consecration done in error is not binding (= the thing is unconsecrat- 
ed). And from the viewpoint of the ‘Torah’s Halakhah, what we intend 
makes all the difference: God responds to what we want, more than 
to what we do, as the distinction between murder and manslaugh- 
ter shows in an obvious way. For the critical dialectics of the Torah 
embodies the conflict between God’s and man’s will—the very heart 
of what happened in the tragedy of Eden. That focus upon the 
definitive, taxonomic power of intentionality explains, also, why if 
a man says to a woman, “Lo, you are consecrated...,” and the woman 
acquiesces, the intentionalities matching, the woman is thereby sanc- 
tified to that man and forbidden to all others; the act of intention 
formulated in words bears the power of classification upon which 
the entire system builds. But—-self-evidently—not all intentionality 
finds Heaven’s approval, and that is so even though Heaven con- 
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firms and acquiesces therein. And that brings us to the vow, which 
realizes in words the intentionality of the person who takes the vow 
and imposes upon himself restrictions of various kinds. And, insep- 
arable from the vow, in sequence comes the special vow of the 
Nazirite. 

But sages strongly disapprove of vowing. ‘The dismissive judgment 
of the Halakhah upon the vow is fully exposed in the rule, “He who 
says, ‘As the vows of the suitable folk’ has said nothing whatsoever. 
Such a statement does not constitute a euphemism for a vow. Why 
not? Because suitable folk (kesherim) do not take vows. And the rest 
follows. But most people do take vows, and they are particularly 
common in the life of the household, meaning, in relationships 
between husband and wife. For the vow is the weapon of the weak, 
the way by which the lesser party to a transaction exercises power 
over the greater. If the wife says to the husband, “By a vow, I shall 
not derive benefit from you,” or “What food you feed me is qor- 
ban,” she removes from herself her husband’s control, so too, the 
guest to the host. But the vow also stands for the release of disci- 
pline, it is an expletive and an outcry, an act of temper, and no 
wonder sages do not respect those that take vows. 


IV. Nazir 


The special vow of the Nazirite, described at Numbers 6, like the 
vow in general, draws in its wake consequences for the life of the 
family of which that individual that takes the vow is (by definition) 
a key member: the householder, his wife, children, and slaves. Not 
drinking wine, not shaving the head, not contracting corpse-unclean- 
ness are matters that are personal and impinge upon the household; 
they do not pertain in any weighty way to public life, on the one 
side, or to relations between the people, Israel, and God, on the other. 
The Nazirite cannot attend to the deceased, cannot drink wine with 
the family, and subjects himself to his own rule when it comes to 
his appearance. As is the priest to the family of Israel, so is the Nazirite 
to the household of Israel, a particular classification of persons, 
distinguished in consequential and practical ways as to nourishment 
and comportment. 

The illustrative materials of both bodies of Halakhah, Nedarim 
and Nazir, concern relations of husbands and wives, or parents and 
children, or the localized transactions of the household and the ser- 
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vice-economy round-about (the shop-keeper for example), thus the 
household and the conduct of life therein. Only rarely does the lan- 
guage, e.g., of the vow or of the special vow of the Nazirite, spill 
over into the public affairs of Israel in general. Being private, the 
vow and the Nazirite vow have no consequences for the relation- 
ship of Israel to God in general; breaking the vow or failing to observe 
what is pledged concerns the individual and God, the community 
being a bystander to the transaction and bearing no stake therein. 
The category-formations involved in vows and Nazirite vows do not 
encompass transactions within the social order, never alluding to a 
Nazirite’s cow that gored the cow of a woman, or a man subject to 
a vow who struck another and injured him; the compensation is 
unaffected by the status of the Nazirite or the person who has taken 
a vow, in the way in which compensation is shaped by the status, 
e.g., of the slave, the minor, or the idiot: 


. Baba Qamma 8:4 
A deaf-mute, idiot, and minor—meeting up with them is a bad thing. 
He who injures them is liable. 
But they who injure other people are exempt. 
A slave and a woman—meeting up with them is a bad thing. 
He who injures them is liable. 
And they who injure other people are exempt. 


HEJ Z 


No such provision in public law ever takes account of the status of 
the Nazirite or the person subject to a vow; these do not define 
classifications of persons for which the social order publicly makes 
provision. The exemplary cases in Nedarim-Nazir reinforce the 
essentially private circumstance of matters, their restriction to the 
household or the village formed by households. The matter of ac- 
cepting gifts or hospitality hardly registers as a social event. In two 
of the three dimensions of Israels world order, its public relation- 
ship with God and the conduct of its social order, vows and special 
vows make no material difference. 

What statement do sages make through the Halakhah of Nedar- 
im and Nazir? People bear direct, personal responsibility for what 
they say, and while statements made in error are null, those made 
in jest bear real consequences. That is why euphemisms form so 
central a concern. There is no fooling around with God, no language 
exempt from God’s hearing. Accordingly, the Halakhah of vows and 
the Nazirite vow finds an appropriate situation here because it is 
coherent in its generative problematics with the Halakhah of the 
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household in general. For what makes the Nazirite vow effective is 
language that an individual has used, and it is the power of language 
to bring about profound change in the status of a person that forms 
the one of the two centers of interest of the Halakhah of life within 
the walls of the Israelite household—the focus of sanctification. ‘That 
formal fact explains the topical pertinence. 

Sages do not treat respectfully the person who takes vows. Vow- 
takers yield to the undisciplined will, to emotion unguided by ratio- 
nal considerations. But intentionality must (ideally) take form out of 
both emotion and reflection. Vows explode, the fuel of emotion 
ignited by the heat of the occasion. “Qonam be any benefit I get 
from you” hardly forms a rational judgment of a stable relationship; 
it bespeaks a loss of temper, a response to provocation with provo- 
cation. Right at the outset the Halakhah gives a powerful signal of 
its opinion of the whole: suitable folk to begin with do not take vows, 
only wicked people do. That explains in so many words why, if one 
says, something is subject to “the vows of suitable folk,” he has said 
nothing. Suitable people make no vows at all, ever. A distaste for 
vowing and disdain for people who make vows then characterize the 
law. People who take vows are deemed irresponsible; they are adults 
who have classified themselves as children. They possess the power 
of intentionality but not the responsibility for its wise use. That is 
why they are given openings toward the unbinding of their vows; 
they are forced at the same time to take seriously what they have 
said. Vows are treated as a testing of Heaven, a trial of Heavenly 
patience and grace. Sanctification can affect a person or a mess of 
porridge, and there is a difference. Expletives, with which we deal 
here, make that difference; these are not admired. 

But because the Halakhah begins and ends with the conviction 
that language is power, the Halakhah also takes account of the sanc- 
tifying effect of even language stupidly used. That is the message of 
the Halakhah, and it is only through the Halakhah at hand that sages 
could set forth the message they had in mind concerning the exploi- 
tation and abuse of the power of language. It is a disreputable use 
of the holy. And language is holy because language gives form and 
effect to intentionality—the very issue of the Halakhah at hand! That 
is why we do admit intentionality—not foresight but intentionality 
as to honor—ainto the repertoire of reasons for nullifying vows, as 
we note in the Halakhah of Nedarim: 
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M. 9:1 In a matter which is between him and his mother or father, they 
unloose his vow by [reference to] the honor of his father or mother. 

M. 9:9 They unloose a vow for a man by reference to his own honor and 
by reference to the honor of his children. They say to him, “Had you 
known that the next day they would say about you, “That’s the way of 
So-and-so, going around divorcing his wives,’ “and that about your 
daughters they’ d be saying, “They’re daughters of a divorcée! What did 
their mother do to get herself divorced’ [would you have taken a vow]?” 
And [if] he then said, “Had I known that things would be that way, I 
should never have taken such a vow,” lo, this [vow] is not binding. 


The normative law rejects unforeseen events as a routine excuse for 
nullifying a vow; foresight on its own (“had you known...would you 
have vowed?”) plays a dubious role. But when it comes to the in- 
tentionality involving honor of parents or children, that forms a 
consideration of such overriding power as to nullify the vow. 

So sages’ statement through the Halakhah of Nedarim-Nazir is 
clear. Vows are a means used on earth by weak or subordinated 
person to coerce the more powerful person by invoking the power 
of Heaven. They are taken under emotional duress and express 
impatience and frustration. They are not to be predicted. They do 
not follow a period of sober reflection. They take on importance 
principally in two ordinary power-relationships, [1] between friends 
(e.g., host and guest), [2] between husband and wife. They come into 
play at crucial, dangerous points, because they disrupt the crucial 
relationships that define life, particularly within the household: 
marriage, on the one side, friendly hospitality, on the other. They 
jar and explode. By admitting into human relationships the power 
of intentionality, they render the predictable—what is governed by 
regularities—into a source of uncertainty, for who in the end will 
penetrate what lies deep in the heart, as Jeremiah reflected, which 
is beyond fathoming? But language brings to the surface, in a state- 
ment of will best left unsaid, what lurks in the depths, and the re- 
sult, Heaven’s immediate engagement, is not to be gainsaid. That is 
why vows form a source of danger. What should be stable if life is 
to go on is made capricious. So far as marriage is concerned, vows 
rip open the fabric of sacred relationships. 

Language represents power, then, and it is a power not to be 
exercised lightly. In the cases examined in Ketubot as those laid out 
here, the weaker side to the party is represented as taking a vow— 
whether the milquetoast husband, whether the abused wife. It is the 
wife against the husband, the harried guest against the insistent host, 
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the seller against the buyer, the boastful story-teller against the 
dubious listener, the passive against the active party, that the vow is 
taken. The strong incites, the weak reacts, and the language of re- 
action, the vow, contains such power as is not to be lightly unleashed 
even against the one who gives and therefore dominates, whether 
in sex or food or entertainment. Vows then are the response: the 
mode of aggression exercised by the less powerful party to the rela- 
tionship. The weak invoke Heaven, the strong do not have to. A vow 
will be spit out by a guest who has been importuned to take a fourth 
portion in a meal he does not want to eat. A wife will exclaim that 
she will derive no benefit whatsoever from her husband. A whole 
series of cases emerges from a vow taken by a person not to derive 
benefit from his friend, with the consequence that the friend, who 
wants to provide some sort of support for the dependent person, does 
so through a third party. The dependence then is less obtrusive. So, 
once more: who gives, dominates, and the vow is the instrument to 
escape earthly domination in the name of Heaven. 

Here, then, the Halakhah answers the question, how is Heaven 
mindful of man and woman on earth? The ornate essays into the 
trivialities of language and the use of language that we find in the 
Halakhah of Qiddushin, Ketubot, Nedarim, Nazir, and, as we shall 
see, Gittin—but not Sotah, for one set of reasons, and not Yebam- 
ot, for another set—respond to that question. The Halakhah speaks 
large and simple truths in conveying a remarkable vision of human- 
ity in God’s image. Man and woman are so like God as to be able 
through what they say to provoke, and even encumber, God’s car- 
ing and concern. That is because man and woman know how to say 
the ordinary words that make an extraordinary difference on earth 
and in Heaven. The message of the Halakhah of the Oral Torah is, 
we are responsible for what we say—there is no such thing as “mere 
words”—because what we say brings to full articulation what we 
want, words bearing the burden of intentionality. After all, the first 
act of creation is contained in the statement, “And God said....” God 
created the world through words, communicates his will through 
words, responds to acts of sanctification and deconsecration through 
words. 
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V. SoTAH 


If a woman is sacred to a particular man, as a sheep is consecrated 
to the altar of God, then her act of unfaithfulness offends against 
God, in the model of an act of sacrilege. The injustice done to the 
innocent wife, required, in line with Numbers 5, by the husband’s 
whim to undergo the humiliating ordeal of the bitter water, serves 
as the Halakhah’s occasion to make its definitive statement that God’s 
justice is perfect: the wicked get their exact punishment, the righ- 
teous, their precise reward. For the sages that statement becomes 
possible only here. For in their view it is not enough to show that 
sin or crime provokes divine response, that God penalizes evil-do- 
ers. Justice in the here and now counts only when the righteous also 
receive what is coming to them. Scripture’s casual remark that the 
woman found innocent will bear more children provokes elaborate 
demonstration, out of the established facts of history that Scripture 
supplies, that both righteous and wicked are subject to God’s flaw- 
less and exact justice. Here, it is important to note, the metaphor of 
Eden does not impinge; the woman accused of unfaithfulness is never 
compared to Eve. God’s justice infuses the Halakhah with its sense 
and structure. 

Before the ordeal is invoked, the Halakhah wants some sort of solid 
evidence [1] of untoward sexual activity and also [2] of clear action 
on the part of the wife: at least the possibility, confirmed through a 
specific case, that adultery has taken place. Scripture leaves every- 
thing to the husband’s whim, the “spirit of jealousy.” So here if the 
husband gives his statement of jealousy and the wife responds by 
ignoring the statement, the ordeal does not apply. By her specific 
action the wife has to indicate the possibility that the husband is right. 
This is a far cry from Scripture’s “spirit of jealousy.” For the Writ- 
ten Torah, the ordeal settles all questions. For the Oral Torah, the 
ordeal takes effect only in carefully defined cases where [1] sufficient 
evidence exists to invoke the rite, but [2] insufficient evidence to make 
it unnecessary: well-established doubt, so to speak. 

The Halakhah of the Oral Torah further introduces the clarifi- 
cation that the marriage must be a valid one; if the marriage vio- 
lates the law of the Torah, e.g., the marriage of a widow to a high 
priest, the rite of the ordeal does not apply. The rite does not apply 
at the stage of betrothal, only of a fully consummated marriage. If 
the fiancé expressed jealousy to the betrothed or the levir to the 


108 PART 2: WITHIN ISRAEL’S SOCIAL ORDER 


deceased childless brother’s widow, no rite is inflicted. Sages severely 
limited the range of applicability of the rite. Not only so, but the 
marriage may well be severed without the ordeal’s being inflicted, 
if the wife confesses, if there are witnesses to the act, if the wife 
declines to go through the ordeal, if the husband declines to impose 
it, or if the husband has sexual relations with her en route to the 
performance of the ordeal. In such cases the marital bond is called 
into question, so the wife loses her status as wife of a priest, should 
the husband be a priest. If in the preliminaries to the ordeal she 
confesses, she 1s given a writ of divorce, losing her marriage-settle- 
ment. Only if she continues to plead purity is the ordeal imposed. 
The details of the rite are meant to match the sequence of actions 
that the unfaithful wife has taken with the paramour, beautifully 
expounded at M. 1:7 and its accompanying Tosefta-composite, cit- 
ed in the interpretive section of this account. 

The Halakhah makes provision for the cancellation of the rite, 
down to the point at which the scroll is blotted out, with the divine 
names inscribed therein. At that point, the accused wife can no longer 
pull out of the ordeal. ‘That moment matches, in effect, the moment 
of death of the sacrifier, when we have to dispose of the animals that 
he has sanctified for his offering. But if at that point she confesses, 
the water is poured out, and she loses her marriage-settlement but 
otherwise is left alone. So too, if witnesses come, or if she refuses to 
drink, or if the husband pulls out, the meal offering is burned. 

The exposition of the other rites follows the standard program of 
the Mishnah’s analysis of the Halakhah, and generic halakhic ex- 
position need not detain us. If I had to summarize in a single sen- 
tence the main thrust of the Halakhah of Sotah, it is to create the 
conditions of perfect, unresolved doubt, so far as the husband is 
concerned, alongside perfect certainty of innocence, so far as the wife 
is concerned. Despite the humiliation that awaits, she is willing to 
place her marriage-settlement on the line, so sure is she that she is 
innocent. His doubt is well-founded, but remains a matter of doubt, 
so uncertain is he of her status. Then, and only then, the ordeal 
intervenes to resolve the exquisitely-balanced scale of her certainty 
against his doubt. 

The penalty must fit the crime, measure must match measure, and 
the more exact the result to the cause, the more compelling the proof 
of immediate and concrete justice as the building block of world order 
that sages would put forth out of Scripture. ‘That is the point at which 
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justice is transformed from a vague generality—a mere sentiment— 
to a precise and measurable dimension of the actual social order of 
morality: how things hold together when subject to tension, at the 
pressure-points of structure, not merely how they are arrayed in 
general. Here, in fact, is how God made the world, what is good 
about the creation that God pronounced good. And to make that 
point, sages select a rite that reeks of injustice, the case of the wife 
accused of adultery and the ordeal to which she is subjected. Their 
presentation of the rite, in the setting of home and family, is framed 
so as to demonstrate God’s perfect justice—not only in the public 
life of Israel’s social order, but in the here and now of home and 
family. It is hard to find a less likely candidate for service in dem- 
onstrating that proposition than the subject before us. Justice defines 
the problematics of the topic as the Halakhah expounds it. The theme 
of how the righteous are rewarded and the wicked punished through 
the reliable working of God’s justice permeates the Oral Torah’s 
exposition of the topic at hand. And, still more to the point, the sages 
choose this particular topic—justice in the household, justice for the 
accused wife—as the centerpiece of its presentation of evidence that, 
in the end, God does justice for all to see. Sages recapitulate the rite 
only to recast it into a juridical transaction, one involving procedures 
that protect the woman’s right and secure, so far as possible, her 
dignity under her husband’s accusation. They do not allow the 
husband lightly to sever the marriage without paying the marriage- 
settlement, and they do insist on the normal rules of evidence, so 
far as these pertain. 

As the sages represent the ordeal imposed on the accused wife, 
they underscore the exact justice that the ordeal executes. The ex- 
position of the topic in the Mishnah and the Tosefta, therefore also 
in the Talmuds, lays heavy emphasis upon how, measure for mea- 
sure, the punishment fits the crime—but the reward matches the 
virtue as well. What the guilty wife has done, the law punishes ap- 
propriately; but also, they point to cases in which acts of merit re- 
ceive appropriate recognition and reward. In this way sages make 
the point that, within the walls of the household, rules of justice 
prevail, with reward for goodness and punishment for evil the stan- 
dard in the household as much as in public life. Why sages have 
chosen the Halakhah of the accused wife as the venue for their 
systematic exposition of the divine law of justice is not difficult to 
explain. 
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The law of the accused wife renders urgent the question of whether 
and how justice governs in the household. Scripture, as we note, 
imposes the ordeal not only upon the adulteress but on the faithful 
wife. A spirit of jealousy suffices, whether or not the wife warrants 
the husband’s suspicion. Surely the entire procedure reeks of injus- 
tice, and the promise of future offspring hardly compensates for the 
public humiliation that the innocent wife has undergone. It is in that 
context that, in the very presentation of the Halakhah, the Oral 
Torah systematically lays out the evidence that, here, especially here, 
justice prevails. And that means not only that the wicked woman is 
punished, but that the righteous one is rewarded. What for Scrip- 
ture is tacked on as an afterthought in the Oral Torah becomes a 
principal focus of exposition. 

If sages had to state the logic that imposes order and proportion 
upon all relationships—the social counterpart to the laws of gravi- 
ty—they would point to justice: what accords with justice is logical, 
and what does not is irrational. Ample evidence derives from Scrip- 
ture’s enormous corpus of facts to sustain in sages view that the moral 
order, based on justice, governs the affairs of men and nations. But 
justice begins in the adjudication of the affairs of men and women 
in the Israelite household and from there radiates outward, to the 
social order of Israel, and thence, the world order of the nations. It 
is from the Halakhah before us that sages commence their exposi- 
tion of God’s perfect justice, in rewarding the innocent and punish- 
ing the guilty, because only there could they state their deepest 
conviction concerning justice: all things start in the Israelite house- 
hold, the smallest whole social unit of creation: Adam and Eve. 


VI. GITTIN 


The sanctification of a woman to a particular takes place when the 
woman, available for that man, meaning, not otherwise consecrat- 
ed, and also not prohibited by rules of consanguinity or incest, con- 
sents. Designating a woman as “holy” or set apart for a particular 
man, requires the woman’s participation through assent. The con- 
secrated relationship thus involves affirmative intentionality on the 
part of both parties. That is not so when it comes to the desacral- 
ization of the relationship, at which point the woman is no longer 
consecrated to that particular man but becomes available to any other 
man of her choice (within some obvious limitations defined by the 
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Torah). One of two parties—man or God, but not woman—inter- 
venes. In general, the husband acts to desanctify what he has sanc- 
tified. His initiative, resulting from his intentionality, is dissolved at 
his own will. In special cases, Heaven intervenes; the husband dies, 
leaving the wife free to remarry. In very unusual circumstances, as 
we shall see in our reading of the Halakhah of Yebamot, Heaven 
intervenes to bring to a conclusion one relationship of consecration 
but immediately impose another. 

Scripture does not contemplate a role for the woman in its ac- 
count of how the relationship of sanctification to a particular man 
is secularized, that is, nullified. When Heaven accomplishes the same 
act of nullification of the existing relationship of sanctification through 
the husband’s death, neither the husband nor the wife participates; 
when Heaven creates the special circumstance involving levirate 
connection, no party on earth plays a role. But even though only 
the husband may initiate the writ of divorce and have it written and 
handed over, the Oral Torah provides the wife with important points 
of participation in the process of ordinary divorce, even when man 
initiates that process. And the woman’s stake in the process corre- 
spondingly gains enormous consequence. She has the right to dic- 
tate the conditions of delivery. She has the right to be correctly 
informed, to participate in the transaction as an active player, de- 
termining how her half of the matter will be conducted by dictating 
the circumstances under which she will receive the document. And, 
above all, because the Oral Torah also imposes the most severe and 
long-lasting penalties upon a woman whose writ of divorce turns out 
to be impaired and so invalid, and who on the strength of such a 
document remarries, the woman must thoughtfully exercise her power 
within the transaction. So the woman not only is given a role in the 
process but is assigned also a very heavy responsibility in the cor- 
rect implementation of the transaction. For that reason, she takes 
anything but a passive role in the matter. 

For man’s part in the matter, as with the documentary require- 
ment in effecting the relationship of sanctification, culminating in 
the marriage-agreement, everything depends upon a document, which 
on earth properly done, is ratified in Heaven as an act consequen- 
tial in the sight of God. A woman enters the relationship of sancti- 
fication to a given man through the media specified at tractates 
Qiddushin and Ketubot. The former identifies as the media of sanc- 
tification the willing exchange of money, a writ, or sexual relations 
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with betrothal the intent. The consummation of the union depends, 
further, on the provision of the marriage-contract, which protects 
the woman in the event of divorce or the husband’s death by pro- 
viding for alimony. In these transactions, the woman’s former sta- 
tus is removed by the provision of a document that nullifies the token 
of betrothal and the relationship that represents and that brings about 
the enforcement of the marriage-contract and its provisions. So the 
document at the end—for which Scripture makes provision—com- 
pletes the document at the outset, of which Scripture knows noth- 
ing, but for which the logic of the transaction, matching beginning 
to end, surely calls. 

When a farmer consecrates an animal for a particular cultic pur- 
pose, e.g., as a sin-offering, the transaction involves a very specific 
process. He must identify the particular sin that is to be expiated by 
the particular animal (or in the case of what is unclear, designate 
an animal in a way that takes account of his uncertainty as to the 
sin he has committed). He must then make certain that the officiat- 
ing priest makes the offering “in the proper name,” meaning, it must 
fall into the category of offering that is required and no other; the 
act of tossing the blood must be performed with the correct, appro- 
priate, particular intentionality. If the farmer does not utilize the 
animal he has designated, or consecrated, to the altar for his partic- 
ular sin, he must undertake the appropriate process of disposing of 
the still-consecrated beast in a manner appropriate to its status and, 
more to the point, to the purpose that, by his act of will, he has 
planned to use the beast. When it comes to the transformation of 
the woman’s status, from secular and available to any appropriate 
Israelite to sacred to a single, specified individual male, the process 
of sanctification is equally particular, and the result equivalently 
decisive. 

Then what brings about the deconsecration of the woman takes 
on heavy significance, since Heaven, as much as man and woman, 
takes a keen interest in the process. The counterpart to the process 
of the disposition of the beast sanctified to the altar for a given 
purpose by a designated sacrifier differs at one fundamental point. 
The man’s act of will in consecrating the beast cannot be nullified 
by a corresponding act of will to deconsecrate it. Scripture is very 
clear on that point, when it forbids even an act of substitution of 
one beast for another (Lev. 27:10). If the man should decide he wishes 
to offer beast B rather than beast A, beast B is consecrated, but beast 
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A retains its prior status. That is because—so it seems to me—an 
additional participant in the transaction has had his say and cannot 
now be dismissed, and that, of course, is Heaven. Once the beast 
has been consecrated, therefore, it leaves the status of consecration 
only with Heaven’s assent, meaning, by following the procedures that 
the Halakhah deems appropriate. 

Heaven has a different relationship to the marriage, and other 
parties enter in. When the husband determines that he wishes to 
deconsecrate the wife, he has the power to do so only in such a 
manner that the wife is fully informed and takes an active role in 
the transaction, receiving the writ of divorce—initiated solely on the 
husband’s volition to be sure—on terms that she has the power to 
dictate. The Halakhah states eloquently that she must play a fully 
conscious role in the transaction when it says she may not be asleep 
when the writ is handed over to her, and she may not be misinformed 
as to its character. Thus she must know that the document is a writ 
of divorce; she must be awake; if she sets conditions for the recep- 
tion of the document, these must be met. In these fundamental ways, 
then, she accedes to the process of deconsecration, to the secular- 
ization of her status within the Israelite household. 

Does Heaven take an equivalent role to its engagement in the 
disposition of the sanctified beast and if so, where and how does that 
engagement take effect? The answer is, predictably, that Heaven, 
not only the husband and wife, concerns itself with the change in 
the woman’s status as holy. Where, in the repertoire of the Hala- 
khah, does that concern express itself? It is in the valid preparation 
of the document itself. That document—properly written, properly 
witnessed, properly handed over—serves to deconsecrated the wom- 
an, as surely as the rites of disposition of the consecrated animal not 
used for its correct purpose deal with the change in status of that 
beast. So it is the document that is the medium of effecting, or of 
annulling, the status of consecration. And what gives the document 
effect? The answer is in two parts. 

First, we know, the witnesses are the key-element in the process; 
the document is validated by valid witnesses, and lacking valid wit- 
nesses, even though it is correctly written and delivered, it has no 
effect at all. In the end the particular witnesses attest not only to the 
facts of what is incised in the writing but also to the specificity of 
the writing: this man, this woman, this document. Then what is to 
be said about the witnesses to the preparation of the document, for 
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whom do they stand? Given Heaven’s stake in the transaction and 
the witnesses’ status as non-participants, we may offer only one 
answer: the witnesses validate the document and give it effect be- 
cause they stand as Heaven’s surrogates. Israelite males not related 
to the parties, the witnesses accord cognizance on earth in behalf of 
Heaven to that change in intentionality and status that the docu- 
ment attests. When the witnesses to the validity of the writ prepared 
overseas say, “Before us it was written and before us it was signed” 
(that is, by the witnesses to the document itself), they confirm what 
is at stake in the entire transaction: Heaven has been informed of 
the change of intention on the part of the husband, releasing the wife 
from her status of sanctification to him. So the change in intention- 
ality must be attested on earth in behalf of Heaven. And that which 
is certified by the witnesses is not only the validity of the writing of 
the document but the explicit transaction that has brought about the 
writing: the husband has instructed the scribe to write the writ of 
divorce, that particular writ of divorce, for his wife, for the named 
wife and no other woman (even of the same name). When he has 
done that, pronouncing his intent to nullify the relationship of sanc- 
tification that he proffered and the woman accepted, then all else 
follows. 

But, second, Heaven wants something else as well. Not only must 
the intention be articulated, and explicitly in the transaction at hand 
and no other. The document itself must give evidence of counter- 
part specificity. What makes all the difference? ‘The Halakhah spec- 
ifies irregularities of two classes, first, those that do not fundamen- 
tally invalidate the transaction, second, those that so completely 
invalidate the transaction that the original status of sanctification 
retains effect, despite what the husband has said, despite what the 
wife has correctly received by way of documentary confirmation of 
the change of intentionality and therefore status, his and hers, re- 
spectively. That represents a most weighty result, with long-term 
consequences. 

What conditions do not nullify the transaction? Confusing the writ 
of divorce of two couples bearing the same names presents a situa- 
tion that can be sorted out. If the two writs of divorce are written 
side by side, so that the signatures have to be assigned to the respective 
writs, that is a problem that can be solved. The document may be 
spread over two sheets: If one left over part [of the text of] the writ 
of divorce and wrote it on the second page, and the witnesses are 
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below, it is valid. On the other hand, we have two explicit situations 
that produce the catastrophe of a totally invalid exchange, such that 
the woman remains sanctified to the husband who has indicated the 
intention of divorcing her. That is to say, in two circumstances the 
husband’s intentionality does not register with Heaven. These are 
at M. Gittin 8:5 and M. 8:8, as follows: 


M. 8:5 Ifhe wrote the writ of divorce dating it according to an era which 
is not applicable, for example, according to the era of the Medes, ac- 
cording to the era of the Greeks, according to the building of the Temple, 
according to the destruction of the Temple, [if] he was in the east and 
wrote, “In the west,” in the west and wrote, “In the east,” she goes forth 
from this one [whom she married on the strength of the divorce from 
the former husband] and from that one [the first husband]. And she 
requires a writ of divorce from this one and from that one. 

M. 8:8: If the scribe wrote a writ of divorce for the man and a quittance 
[receipt given to the husband for her marriage contract payment] for 
the woman, and he erred and gave the writ of divorce to the woman 
and the quittance to the man, and they then exchanged them for one 
another, and if after a while, lo, the writ of divorce turns up in the hand 
of the man, and the quittance in the hand of the woman—she goes forth 
from this one and from that one. 


The two rules produce this question: who has the power to nullify 
even the effect of the intentionality of the husband? It is the scribe. 
If he errs in dating the document, or if he errs and writes down the 
wrong location of the participant, then, whatever the husband’s 
intentionality and whatever the wife’s (wrong) impression of what 
has taken place, the writ is null, and the result is as specified, chaotic. 
So too if the scribe made a mistake in transmitting the documents 
that are to be exchanged, the transaction is null. 

Then the question presses: why has the scribe gained so critical 
a role in the transaction that he can utterly upset the intentionality 
of the one and the consequent conclusion drawn by the other party, 
husband and wife, respectively? The reason is clear: the Halakhah 
attributes to the scribe a role in the transaction as critical, in its way, 
as the role of the husband in commissioning the document and the 
wife in receiving it. And what is it that the scribe can do to ruin the 
transaction? He can do two things. First, he can commit the unpar- 
donable sin of not delivering the document to the correct party at 
the husband’s instructions. That is, the husband has told him to 
deliver the writ of divorce to the wife, but he has given her the 
quittance instead. ‘The woman has never validly received the writ. 
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The scribe must realize and not thwart the husband’s intentionali- 
ty. 
But what about the other matter, mis-dating the document, mis- 
identifying the parties? Here what has happened is that the writ no 
longer pertains to those mentioned in it. The scribe has placed the 
parties in a different period from that in which they live, dating them, 
by reason of the document, in some other time; or he has placed 
them in a different locale from the one where they are situated. He 
has set forth a document for some others than the ones before him, 
and he has given to those before him a spurious time and place. So 
the Halakhah raises yet again its requirement on the acute localiza- 
tion of the piece of writing: this woman, here and now, her and her 
alone, this man, here and now, him and him alone. That is to say, 
the Halakhah has underscored the conception, the conviction real- 
ly, that the moment and act of sanctification are unique, specific, 
not to be duplicated or replicated in any way or manner. When God 
oversees this holy relationship, he does not wish it to be confused 
with any other. That is why, when God is informed of the change 
of intentionality that has brought about the consecration of the 
woman to the man, he must be given exact information. 

The Halakhah before us rests on profound reflection about the 
character of intentionality and its effects. What the law ascertains 
encompasses not only the intentionality and will of the husband, not 
only the conscious, explicit cognizance of the wife, but the facts of 
the case. Specifically, the Halakhah insists that the husband’s act of 
will carries effect only when confirmed by valid action. Intention on 
its own is null. The full realization of the intention, involving valid 
provision for all required actions, alone carries effect. Not only so, 
but a third party, the scribe, intervenes in the realization of the 
husband’s will. That means, facts beyond the husband’s control and 
the wife’s power to secure a right to supervise and review matters 
take over—with truly dreadful and permanent results. 

So the wife, having acted on the writ invalidated by the scribe’s, 
not her or her husband’s actions or intentionality, emerges as the 
victim of circumstances quite in contradiction to anybody’s will. The 
upshot is, by the rule of the Halakhah, she may not then claim that 
her intention—in this case, the acquiescence in a successive relation- 
ship of consecration—has been thwarted by the actions or errors of 
a third party and so ought to be honored in the breach. The Hala- 
khah rejects that claim. She acted in accord with the rules of inten- 
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tionality and in good faith—and it makes no difference. And the first 
husband, with all good will, cannot confirm that he intended to 
divorce the woman, and her actions fully accord with his initiatory 
intentionality. The Halakhah dismisses that allegation as well. Nei- 
ther bears material consequence in the validation of what is, by reason 
of the facts of the case, an invalid transaction. 

But the scribe possesses no intentionality in the transaction (oth- 
er than the will we assume motivates his practice of his profession, 
that is, professionalism). The very role accorded to the scribe, not 
to the contracting parties, underscores the position of the Halakhah. 
It is that intentionality not confirmed by the correct deeds in the end 
does not suffice. The scribe’s errors stand athwart the realization of 
the intentionality of the husband and the participation (where pos- 
sible) of the wife; but the scribe obviously did not intend to make 
mistakes. So what stands in judgment of intentionality and its effect 
are the facts of the case: the objective actions taken by third parties. 
In a legal system that has made a heavy investment in the priority 
of intentionality and the power of will, the statement made by the 
Halakhah of Gittin sounds a much-needed note of warning. Good 
will and proper intentionality do not govern when facts intervene. 

What one means to do contradicted by what one has done willy- 
nilly changes no facts but makes no difference at all. That is because 
Heaven still insists upon something more than the correct will. It 
does, in the end, scrutinize actions, and these alone serve not only 
to confirm, but also to carry out, the will of the principals in any 
transaction. And, if we refer to the generative myth of the Torah, 
where to begin with the power of man to form and exercise inten- 
tionality is set forth, we find the reason why. The man and the woman 
enter the excuses that they gave way to the will of another, so their 
actions should be set aside. But God punishes all the parties to the 
act of rebellion, the snake, the woman, and the man. Then the les- 
son at the origin of all things—the power of humanity’s will to stand 
against Heaven’s will—finds its complement in its companion: what 
matters in the end is the deed, not only the intention. To say, in the 
end Adam and Eve did bite into the apple, would overstate matters, 
but not by much. 

That fact is underscored by another. Death too severs the mar- 
ital bond. But on the occasion of death no document is involved, 
no scribe, no act of preparation, delivery, and attestation. The man’s 
will to be confirmed by a deed plays no role whatever. God’s will 
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supersedes. Heaven intervenes, without the man’s or the woman’s 
consent. So what man accomplishes through a statement of inten- 
tionality confirmed by a documentary action, the writ of divorce, 
Heaven effects through the husband’s death. Then the wife gains the 
right to enter a new consecrated relationship. That fact affords 
perspective on the deconsecration of the union that man accomplish- 
es. Specifically, the document serves to attest in a tangible manner 
to the man’s intentionality, the correct conditions of receipt of the 
document to the woman’s conscious knowledge of what has hap- 
pened. Neither can then claim not to have known that the relation- 
ship has been severed, and Heaven confirms the act of intentional- 
ity embodied in the document. 

That is not what happens when the husband dies. Here, since 
Heaven’s will is done without man’s consent or woman’s articulat- 
ed awareness, the Halakhah sees no need for documentary confir- 
mation, in palpable form, of the desacralization of the marital bond. 
No death-certificate is contemplated. ‘The widow automatically is free 
to marry some other man. No one ever articulates that fact, which 
is everywhere taken for granted. But it does represent a choice, the 
alternative—keeping the widow “sacred” to the deceased until her 
own death—never presenting itself in either law or narrative as an 
option worthy of consideration. No writ of severance is involved; 
God’s decisive action suffices. 


VII. YEBAMOT 


So much for man’s power to bring about the deconsecration of the 
marital bed. What about God’s? He has his own stake in the con- 
secration or deconsecration of the conjugal bond, as we shall now 
see. 

The most important datum of the Halakhah is that the levirate 
marriage, Deut. 25:5-10, brought about by Heaven’s intervention— 
death without offspring—is fully comparable to the marriage brought 
about by a man with a woman of his choice. The counterpart of the 
act of betrothal of a secular union is the act of “bespeaking” (my 
translation for the Hebrew word, ma’amar, act of speech) by which 
a surviving brother indicates his intention of entering into levirate 
marriage. Just as the act of sanctification effects acquisition in the 
case of a woman only when both of them are agreed, so a statement 
of bespeaking effects acquisition of a sister-in-law only when both 
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of them are agreed. The act of bespeaking sustains the original act 
of sanctification. The surviving brother confirms the intentionality 
of the deceased brother and quite properly proposes to realize the 
deceased’s original act of will in consecrating that particular wom- 
an: to produce children. 

This brings us to the positive side of matters, the actual levirate 
connection. At each of its two stages of realization and at the stage 
of nullification, the levirate relationship corresponds to the secular 
one. What is the difference between an act of sanctification via 
betrothal and the act of a brother’s “bespeaking’”? There is none. 
Once one brother has announced his intention to serve as levir, the 
other brothers are no longer permitted to effect a relationship with 
the widow. So bespeaking, as I have stressed, is equivalent to an act 
of consecration; it serves to redirect, to extend the deceased’s orig- 
inal act of sanctification, now to the surviving brother, him alone. 

The act of consummation through sexual relations is the same. 
But that is not entirely so. Here the woman’s consent does not rep- 
resent an absolute condition for the validity of the act. Heaven has 
not only confirmed the intentionality and deed that inaugurated the 
transaction and assigned the woman to this now-deceased man, but 
now, willy-nilly, this woman to this surviving brother. The woman, 
remaining under the original bond of sanctification, can to begin with 
have rejected the now-deceased husband, but she cannot reject the 
surviving brother. She remains in the status of sanctification, because 
the original intentionality, confirmed by deed, has not yet been 
realized. ‘That explains why sexual relations in any circumstance— 
even inadvertence, even rape—now consummate the marriage. By 
contrast had the now-deceased husband originally raped the wom- 
an, she would not have automatically become his wife merely by 
reason of sexual relations performed without her consent. Party to 
the on-going relationship of sanctification, by contrast, she now 
continues the relationship with the surviving brother. And the sur- 
viving brother, too, has no choice once the matter of sexual rela- 
tions, rather than the rite of removing the shoe, enters the picture. 
He too may be forced into having sex with the childless widow. 

Now we make no distinctions as to intentionality—constraint, 
deliberation, consciousness or inadvertence. Why not? Because no 
one in the transaction possesses the power of intentionality. The 
widow has consented to begin with in the process of producing off- 
spring for her husband’s household. The surviving brother is sub- 
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ject to the deceased’s act of will and can only accede or decline, but 
not redirect the course of the original transaction. He is given the 
right to decide only one matter: not whether he is to enter into a 
relationship with the widow, but how he is to dictate the course of 
the already-existing relationship that Heaven has imposed upon him. 
Only when the original act of sanctification, to which the woman 
did consent, has accomplished its purpose does the transaction con- 
clude. 

But, it goes without saying, when the woman has produced a child 
by the surviving brother, carrying forward the deceased, childless 
brother’s intentionality, she remains wed to the levir; no one imag- 
ines that at that point the marriage concludes. No marriage-contract 
pertains, since the original one, covering the deceased’s union with 
the woman now widowed, remains in effect. The levirate marriage, 
made in Heaven, once consummated, cannot be differentiated from 
a secular marriage, brought about by man. Property relationships 
are the same. Only the marriage-contract 1s charged against the estate 
of the original husband. 

The surviving brother has the option of declining, as Scripture 
insists. But the relationship inaugurated by the intentionality and deed 
of the now-deceased husband remains in being until formally con- 
cluded, once more by an act of will on the part of the pertinent party. 
Accordingly, to sever the union, the rite of removing the shoe serves 
as counterpart to the writ of divorce. As noted, the documentary 
appurtenances of the betrothal, marriage, and divorce carried on in 
ordinary circumstances no longer are required, Heaven being fully 
informed of its own actions in realization of its own intentionality. 
So the connection yields levirate marriage, brought about through 
a rite of bespeaking, then consummation. Or it concludes with an 
act of will and a confirming deed on the part of the levir: the rite of 
removing the shoe. In the event of the rite of removing the shoe, 
the oldest brother must undergo the rite. The brothers must reach 
an immediate decision and may not keep the widow waiting. The 
levirate husband does not lose his share in the deceased brother’s 
estate. The husband who undergoes the rite of removing the shoe 
may not then marry the widow’s relatives. ‘The upshot may be stat- 
ed very simply: 

The bed is sanctified by the man’s intention, together with the woman’s 
acquiescence, ratified by a deed. It is desanctified by [1] the man’s intention, 
communicated to a fully-sentient woman, ratified by the deed of drawing up and 
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delivering the properly witnessed document of divorce. It also is desanctified [2] 
by the death of the husband, his intention having been realized in offspring. So 
intentionality may be nullified by contradictory intentionality or by the full ac- 
complishment of the original intention—the one or the other. 

But death on its own does not always desanctify the relationship. 
Where there are surviving brothers, the relationship brought about 
by the generative intentionality and initial confirming deed over- 
spreads the surviving brothers. Then the status of sanctification 
persists until resolved through levirate marriage or the rite of remov- 
ing the shoe, counterparts to the original betrothal and marriage, 
on the one side, and to the writ of divorce, on the other. So the 
principal way in which what is sanctified may by man’s action be 
desacralized is the realization of the intentionality, confirmed by deed, 
that motivated the original act of sanctification. The principal way 
by which Heaven may intervene and desacralize a relationship is 
through the death of the one who to begin with imparted the status 
of sanctification to that which has been made holy: the woman. 


VIII. SacRALIZATION AND INTENTIONALITY 


The category-formations of the Halakhah of Adam and Eve in their 
Israelite embodiment and environment—the Israelite man and the 
woman he has consecrated, together engaged in procreation in the 
model of Adam and Eve—dwell upon the interplay of intentional- 
ity and the act of classification called sanctification. That is the point 
at which the Israelite social order revises the received metaphor. For 
Adam did not identify Eve as an act of sanctification; it was God’s 
decision to make her for him. In the new moral entity, Israel, by 
contrast, Adam’s counterpart, the Israelite man, is a principal actor 
in the transaction of sanctification of the procreative act, and the 
Israelite woman, Eve, has the right to consent to or decline the trans- 
action as well. Accordingly, the Halakhah of Israel’s social order takes 
account of the new circumstance represented by regenerate Man in 
the form of Israel. And then, as I said, everything depends upon the 
Israelite’s act of will to effect the act of sanctification. Issues of in- 
tentionality form a sub-text everywhere. 

To what is the public life of Israel comparable? It is, in the vil- 
lages, to be compared to its counterpart in the Temple. The Israel- 
ite couple, the Adam and Eve of Israel, defines one of the two loci 
of sanctification, the other being the Temple in Jerusalem. In both 
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places considerations of sanctification come to concrete realization 
in the media for the sustenance of life: food rules for the table, rules 
governing procreation for the bed. What exactly defines the status 
and substance of sanctification? In the Torah, to be holy is to be 
like God, to act like God. Scripture is explicit on that point at Lev. 
19:2: “You shall be holy, for I the Lord your God am holy.” Then 
to sanctify means, to do a deed such as God does. And in sages’ view 
what God does above all else, which man and woman emulate, is 
sustain life now and restore the dead to life at the end. How God 
creates and sustains life defines the model by which man and wom- 
an do the same. The Torah through its law consecrates life in its 
critical aspects: propagation and maintenance. Accordingly, God 
created all life, with man and woman the climax of creation. Man 
and woman, like God, create life. In so doing, they are, they act, 
like God—in our image, after our likeness. It is no wonder, then, 
that God engages with man and woman at the critical foci of the 
life-processes, the bed for the propagation of life, and (as we shall 
see in due course) the table for its maintenance. 

When we deal with the conjugal bond and its dissolution through 
divorce or death, what we find is where and how God engages with, 
ratifies, the processes of deconsecration, as much as he confirms those 
of sanctification. That engagement with deconsecration takes place, 
as Scripture makes explicit, in the Temple; It also comes to local- 
ization, as the Oral Torah insists, in the Israelite household, the other, 
and corresponding, locus of sanctification. As sages read the Writ- 
ten Torah, the critical moment of sanctification takes place where 
life begins or is sustained, at the confluence of intentionality and deed 
modeled after God’s intentionality and deed. “Let us make man in 
our image, after our likeness” (Gen. 1:26), states the intention. “So 
God created man in his own image, in the image of God he created 
him; male and female he created them” (Gen. 1:27) formulates the 
deed. “And God saw everything that he had made, and behold it 
was very good” states the judgment. When, as I said, man and woman 
act like God and create man, that action, like God’s to begin with, 
realizes the intentionality of sanctification of the woman by the man, 
with the same result as in the beginning: the act of creation of life. 
The man’s sanctification of the woman, then, forms a detail in the 
larger work of sanctifying the world, meaning, carrying forward God’s 
work of creation that came to its climax in the repose of the Sab- 
bath, sanctified at the conclusion of creation. 
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That accounts for the focus upon the Israelite household, repre- 
sented as the natural continuation of the labor of creation at Eden. 
The purpose of marriage is procreation, and the sanctification of the 
woman to the man comes about for that reason: man and woman, 
like God, create life. In the setting of the household, that means, not 
life in general but the life of the very next generation of the family 
of the husband in particular. It is for that purpose that the husband 
betroths the wife, and that purpose by its nature suffices to sanctify 
the union. The husband’s intention and confirming action, confirmed 
by the wife’s acquiescence, constitute the pertinent act of sanctifica- 
tion. 

Now how is such a transaction completed? And at what point is 
the process of sanctification brought to fruition? When we consid- 
ered the Halakhah of betrothals, we realized that the woman enters 
the status of sanctification as does an animal, the one for the mar- 
ital bed, the other for the altar. So the Halakhah of the altar and 
that of the bed have to be drawn into juxtaposition for purposes of 
analogy. In the analogy of the cult, the answer to the question, when 
is sanctification fully realized and so no longer affective? is, when 
the intention has been fully realized. Let me make the point very 
concrete. A householder takes a secular beast and declares it to be 
sanctified for the altar for a particular purpose, e.g., “Lo, that an- 
imal is my sin-offering” (with a very particular sin in mind). Is there 
any point at which the animal or extant parts thereof is no longer 
sanctified? Indeed there is. It is when the initial act of sanctification 
has come to its realization, when the beast has accomplished the 
purpose for which it has been sanctified. And, when a beast is sanc- 
tified to the altar, at what point is the act of sanctification realized? 
It is when the priest has collected the blood and tossed it onto the 
appropriate part of the altar, domg so with the correct intention (e.g., 
an animal designated as a sin offering being prepared and present- 
ed in the classification and by the rites of the sin offering, and so 
throughout). 

What then happens to the remainder of the beast? Part or all of 
the meat may be burned up on the altar, depending on the classi- 
fication of the offering; certain organs will be burned up on the altar; 
and so on. But what about the rest of the blood that has been col- 
lected in the act of slaughter? That blood is poured out as null, no 
longer being treated as consecrated; it flows into the gutters and 
downward and is sold to farmers for fertilizer. The Halakhah is 
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explicit on that matter. That indicates the besought fact: when the 
purpose of the act of sanctification has been fully realized, the initial status of 
sanctification that has taken over the beast in question no longer affects the beast, 
the pertinent remnants being treated as secular. So as a general rule, we may 
posit, the intentionality to sanctify the beast lapses in the actuality 
of the rite at the altar, the parts of the beast not subjected to on- 
going sanctification, having served their part in the event, now be- 
coming secular. 

Now—to find the upshot of the theological reading of these com- 
ponents of the Halakhic system—we may return to the Halakhah 
of the desacralization of the bed—Gittin and Yebamot. We already 
realize that man on his own may declare secular or common, avail- 
able to anyone, the woman that he has consecrated. He does so with 
a writ of divorce, which Heaven ratifies, as Heaven has ratified the 
initial act of sanctification. When the man declared the woman 
sanctified to himself and the woman acceded to his declaration, 
Heaven recognized the transaction, just as much as Heaven recog- 
nizes the sanctification for the altar of a beast that the farmer has 
declared holy for that purpose. Then if the woman violates her sta- 
tus of sanctification, she is punished. But when the man forms the 
intention of removing from her the status of sanctification (with her 
full knowledge, if not with her consent), and when that intention is 
realized in an appropriately prepared and delivered document, 
particular to the woman at hand, then the status of sanctification is 
removed from the woman. So one medium of desacralization of the 
marital relationship is the formal nullification of the initial intention- 
ality and act of sanctification. 

But Heaven on its own, not only in partnership with man, may 
desacralize the marital union, and, further, Heaven on its own may 
arrange for the propagation of life through a particular woman. If 
the husband dies having accomplished his goal of producing chil- 
dren, the union, now irrelevant to the propagation of life, is severed, 
desanctified. The woman is free to marry anyone she chooses, within 
the limitations of the Torah (e.g., as a widow, she cannot marry a 
high priest). But should Heaven intervene, the husband die child- 
less, the union need not lose its sanctification, for life may yet be 
propagated in accord with the deceased’s initial intentionality and 
act of sanctification. That provision, made by Heaven to realize the 
original intentionality and deed, carries us to the levirate marriage. 
In such a marriage, the originally-sanctified woman remains subject 
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to the initial act of consecration by the particular man she married, 
and his intentionality—to propagate life in his household—may yet 
be realized. That is through continuation of the sanctified relation- 
ship, now with a surviving brother of the childless deceased. 

That fact forms an appropriate conclusion to the Halakhic account 
of the process of sanctification of life in propagation. Like God, man 
intends to create life and so acts to realize his intentionality. But, 
unlike God, man dies. If his intentionality has been accomplished, 
the status of sanctification falls away from that which has been made 
holy. If not, as we realize, steps to accomplish that original plan are 
to be taken. Then, like divorce, when the intentionality is declared 
dead and so nullified, death marks the abrogation of the original act 
of will, resulting in the nullification of the status of sanctification. 
What man’s intentionality has brought into being is either conclud- 
ed when the intentionality is realized or is abrogated by the willful 
cessation of that same intentionality. Or the status of sanctification 
of the bed ceases with death. 

And death marks the point at which we turn from the bed to the 
table, which through death and things analogous to death also loses 
its status of sanctification, signified by purity, meaning, freedom from 
the affects of the sources of cultic impurity specified in the Written 
Torah. And principal and generative among these is corpse-unclean- 
ness. So sanctification of whether the bed or the table sustains life 
and finds its counterpart and opposition in death, just as we noted 
at the outset. The difference between life and death should not be 
missed. Man’s intentionality confirmed by deed brings about life. But 
death comes about willy-nilly. Made “in our image,” to be “like God” 
is not to be God, immortal. But that is not wholly so, as we shall 
see in due course: when Man rises from the grave and stands in 
judgment, he and she enter upon life eternal. Then what of the 
interim—the everyday life in the workaday world? 


4, 


SIN AND ATONEMENT 


I. CORPORATE IsraeL: THe New Morar ENTITY 


For Adam and Eve the fall brooked no looking back; sin marked the 
end of Eden. But for corporate Israel, the community between Man 
and God, that forms the new moral entity, sin is not indelible. That 
is because, for Israel viewed whole, the Halakhah provides for the 
means of washing sin away. ‘These media of atonement encompass 
sacrifices that atone for inadvertent sin, confession and the Day of 
Atonement, reconciliation with the wronged party, and associated 
acts of repentance. These constitute public transactions, deeds spon- 
sored by Israel’s social order, involving God and Israel. They there- 
fore represent communal, not familial, let alone private or personal, 
categories alone. The category-formations involving corporate atone- 
ment, then, represent the formation of a new moral entity, Israel, 
the entire community, responsible for what its constituent members 
do: atonement defines the social order that has sinned. 

That is why, when we turn to questions of sin and atonement, we 
revert to the precipitating motif, the origin of Man at Eden. To this 
point, in Part One, we have treated “Eden” as a circumstance, e.g., 
to be recapitulated on the Sabbath. But “Eden” stands for not only 
a situation but a story. That story captures a theme and embodies 
it in narrative. So, as we shall see in this account of the Halakhah 
of Israel’s sacrificial system examined within the framework of the 
situation and story of Eden, the Halakhah relates to its starting point 
in three ways. 

First, the Halakhah translates into social norms critical details of 
the story itself. That we have seen in Chapters One and Two, and 
by extension, Chapter Three as well. 

Second, the Halakhah explores the continuation of the story, in 
the present case, the entry, into the narrative, of Adam’s and Eve’s 
successors, the moral entity, Israel. 

And third, the Halakhah then addresses what is implicit in the 
story, the theme that the stories turn into narrative, which is the 
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conflict of intentionalities, God’s and Man’s, in the context of Eden, 
the clash of Man’s and God’s will. 

In its sustained exploration of the pathos and power of Man’s will, 
of the outer limits of Man’s intentionality and God’s response thereto, 
the Halakhah formulates in concrete terms profound and abstract 
thinking about how God disposes of what Man proposes. So having 
commenced with Eden, the situation, we now proceed to Eden, the 
story, and in the later chapters, Part ‘Three, we conclude with Eden, 
the symbol: the perfection of Creation, the pathos of Man’s condi- 
tion, ending with the power of the human will in its dialogue with 
the Torah, God’s will. All takes place in the context of the direct 
encounter between Israel and God at the altar of the Temple of 
Jerusalem, which stands for life against death. 

Let us start with how the Halakhah responds to the story of what 
happened in Eden. That story tells of Man’s rebellion through an 
act of disobedience at the moment of creation’s perfection and 
Adam’s and Eve’s consequent exile from Eden and delivery over to 
death. The theology that animates the Halakhah therefore means 
more than to recapitulate Eden by restoring the conditions of par- 
adise, as it does in the laws examined in Chapters One and Two. It 
also takes account of the tragedy of Eden and provides Israel to 
correspond to Adam and Eve, according to Israel the possibility of 
the transaction of repentance and atonement, not available to Adam 
and Eve. For God at Eden made no provision for atonement for sin. 
Only in the unfolding of Man’s story did God grasp the full mea- 
sure of Man’s character and—after the Flood—draw the necessary 
conclusion and act on it. 

The Halakhah, accordingly, embodies in norms of behavior deep 
reflection on the meaning of Man’s nature. Endowed with autono- 
mous will, Man has the power to rebel against God’s will, and it 
follows that rebellion lurks as an ever-present possibility. Therefore 
the Halakhah finds urgent the question, how is Man, subject to God’s 
rule, to atone for the sin that, by his rebellious nature, Man is likely 
to commit? The ‘Torah to answer that question formulates the rules 
that govern Man both [1] when under God’s dominion and [2] when 
in rebellion against God’s will, These represent the two aspects of 
the one story that commences with Eden, leads to the formation of 
Israel through Abraham, Isaac, and Jacob, God’s antidotes to Adam, 
and climaxes at Sinai. But Israel also is Man, so that story accom- 
modates both Adam’s fall and Israel’s worship of the golden calf, 


128 PART 2: WITHIN ISRAEL’S SOCIAL ORDER 


and, as the denouement, Adam and Eve’s exile from Eden and Is- 
rael’s ultimate exile from the Land. The question that remains for 
the story to answer: what now, what next? And the answer enters 
in with the account of how God proposes to repair the world he has 
made, to take account both of Man’s character and Israel’s own 
proclivity. It is through the Halakhah, which then formulates in 
norms of everyday conduct the rules consequent upon the tale of how 
God undertook to rehabilitate the human condition. And as in- 
tentionality takes a primary position in the negotiation of Israel’s and 
God’s transactions in the Land that is Eden, so intentionality plays 
a principal part in the story of sin and atonement, on the one side, 
and the conduct of the civil order of Israel’s society, on the other. 

These fall into two sets, the one on atonement for sin, the other 
on the regulations of life in God’s kingdom. We follow the Hala- 
khah that pertains to the shift from the condition of Eden to the long- 
term consequences of what happened there: [1] sin but also atone- 
ment and [2] Israel’s resolve to live by God’s will, not one 
commandment but many, revealed to Moses at Sinai in the Torah. 

The first of the two critical passages of the Halakhah—-sin but also 
atonement—reveals the effort not only to restore Eden but also to 
recapitulate, with a different result, what took place there. The 
Halakhah registers that sin is not permanent, Man can atone and 
attain reconciliation with God. 

The second then sets forth how life is to be lived in God’s king- 
dom, subject to God’s dominion. In both passages, Israel, like Adam 
but for the Torah, takes over the tasks of Adam. That defines the 
task of the enterprise to provide for a new moral entity, that is, Israel 
as counterpart to Adam: [1] how to accommodate its character, [2] 
how to educate its conscience, respectively. Here and in the next 
chapter, we explore how the Halakhah provides for the story of atone- 
ment for Israel’s sin, on the one side, and for the cultivation of Is- 
rael’s commitment to obey and carry out God’s will, on the other. 

What took place in Eden at the very instant of perfection hardly 
requires elaborate retelling, except as the Oral ‘Torah’s restatement 
pinpoints the task that the Halakhah would undertake for itself. Man’s 
innate trait—the power of will, which makes Man like God—trans- 
formed Eden from the circumstance of bliss into the setting of sin- 
fulness. That is to say, what lent uncertainty, hence the critical 
movement to Eden, provoking the story to be told, was Man’s pos- 
session of freedom of will and his action in consequence of freedom 
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to not freely acquiesce in, but rather rebel against, God’s will. Then 
the task of restoring Eden must focus upon the regeneration of Man, 
the nurture, in Man, of the capacity not only to rebel but also atone 
and, in entire freedom, to accept, submit, obey. That is what the 
Talmud means when it says that the commandments were given only 
to purify the heart of man, as we have already observed in details 
of the Halakhah considered to this point, and as we shall see in 
successive chapters of the Halakhah. How the Halakhah proposed 
to accomplish Man’s regeneration defines the problem that logical- 
ly comes next in the inner unfolding of the theology of the Hala- 
khah. Here is how the sages tell the tale of Man’s tragedy: 


A. What was the order of the creation of the first Man? [The entire se- 
quence of events of the creation and fall of Man and Woman took place 
on a single day, illustrating a series of verses of Psalms that are litur- 
gically utilized on the several days of the week.] 

B. In the first hour [of the sixth day, on which Man was made] the dirt 
for making him was gathered, in the second, his form was shaped, in 
the third, he was turned into a mass of dough, in the fourth, his limbs 
were made, in the fifth, his various apertures were opened up, in the 
sixth, breath was put into him, in the seventh, he stood on his feet, in 
the eighth, Eve was made as his match, in the ninth, he was put into 
the Garden of Eden, in the tenth, he was given the commandment, in 
the eleventh, he turned rotten, in the twelfth, he was driven out and 
went his way. 

C. This carries out the verse: “But Man does not lodge overnight in honor” 
(Ps. 49:13). 

Tue FATHERS AccorDING To Rassi Narea I:XI/.1 


A different version of the same thought is worth attention: 


A. On the very same day Man was formed, on the very same day man 
was made, on the very same day his form was shaped, on the very same 
day he was turned into a mass of dough, on the very same day his 
limbs were made and his various apertures were opened up, on the 
very same day breath was put into him, on the very same day he stood 
on his feet, on the very same day Eve was matched for him, on the 
very same day he was put into the Garden of Eden, on the very same 
day he was given the commandment, on the very same day he went 
bad, on the very same day he was driven out and went his way, 

B. thereby illustrating the verse, “Man does not lodge overnight in hon- 
or” (Ps. 49:13). 

Tue FATHERS AccorDING To Rassi Natuan [:XIV.1 


So Adam and Eve did not spend even the first Sabbath, the Sab- 
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bath of creation, in Eden! That fact places in a new light the pro- 
vision for restoring Eden laid out in the Halakhah considered in 
Chapters One and Two. Now we see the full challenge set by the 
Sabbath, the Sabbatical Year, and the other Halakhic statements 
concerning the recovery of the condition of Eden. It is to brmg Man 
back into an Eden that in fact Man never enjoyed. It is not only to 
restore the occasion meant as Eden’s climax, the moment of its 
perfection and ultimate repose. It is to realize that perfection for the 
first time, but in the here and now of Israel’s quotidian life. 

Israel, the new moral entity, is meant to accomplish what Adam 
and Eve, creatures of the sixth day, missed out on, which is, for all 
that it represents, the Sabbath Day. Then their successor, Israel, on 
the Sabbath Day makes up for the original failure of Man. The story 
of Sinai recapitulates the events of Eden. For just as the fall of Man, 
the act of rebellion, took place within a brief spell before the Sab- 
bath of creation, so Israel’s rebellion erupted while Moses was yet 
on the mount. Israel at the foot of Sinai then retraces the steps of 
Man, conducting its rebellion in the very shadow of Sinai as had Man 
at the instant of the perfection of creation. 

So what is to be done, if, as the Torah insists time and again, Israel 
itself embodies the innate flaws of Man as it does? Deliberately or 
otherwise, Israel is going to sin: that fact defines the human condi- 
tion. The task of the Halakhah, then, is to provide the remedy for 
the natural condition of Israelite Man, to afford media for reconcil- 
iation. These encompass atonement for sin and regeneration, an act 
of divine grace not accorded to the original Man but consequent upon 
the formation of Israel through the giving of the Torah. If, as the 
Torah underscores, “the wickedness of man was great in the earth 
and every imagination of the thoughts of his heart was only evil 
continually, so that the Lord was sorry that he had made man on 
the earth,” (Gen. 6:5-6), the Torah also tells the tale of God’s search 
for a successor to the original, ultimately incorrigible Man. That 
succession runs via Noah through Abraham to Israel at Sinai. 

The Halakhah recognizes the frailty of Israel: still merely Man. 
The new moral entity, Israel too would write a record of rebellion 
and sin. But responding to Noah’s offering of every clean animal and 
bird as burnt (or peace) offerings on the altar, God, determined “in 
his heart never again to curse the ground because of man, for the 
imagination of man’s heart is evil from his youth, nor ever again to 
destroy every living creature” (Gen. 8:21). That is the context in 
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which atonement finds its place: God’s response to the offering of 
Man represented by Noah, an offering presented in good faith. Is- 
rael’s corporate existence takes place within God’s resolve, in response 
to Noah, to bear with Man and not to destroy him. Just as the story 
of Noah proves integral to the tale commencing with Man, so the 
provision of media of atonement proves essential to the logic defined 
by Man’s disobedience, now in the form of Israel’s relationship to 
the Torah. 

But we cannot leave matters at just that point. For, as is clear, 
God could not rest with the provision of atonement but would have 
to accord Man exercises of transcendence, possibilities of changing 
his nature. And it is in that context that God provided a relation- 
ship for Israel, this new moral entity, that he had not accorded to 
the original Man. That relationship, embodied by the Torah, en- 
compassed two dimensions. On the negative side, if and when Isra- 
el sinned, it could achieve atonement through sacrifice. On the 
positive side, Israel would be accorded numerous opportunities to 
engage with God as God had always wanted, that is, to carry out 
God’s instructions, or commandments, thus showing itself regener- 
ate. This latter view is succinctly expressed as follows: 


A. R. Hananiah b. Aqashia says, “The Holy One, blessed be he, wanted 
to give merit to Israel. 
B. “Therefore he gave them abundant Torah and numerous command- 
ments, 
C. “as it is said, ‘it pleased the Lord for his righteousness’ sake to mag- 
nify the Torah and give honor to it’ (Is. 42:21).” 
M. Makkot 3:16 


As for Israel at Sinai, then Israel in the Land, and Israel at the loss 
of the Land, the entire narrative of Scripture would set forth to tell 
the tale of Israel’s exile and return to the Land, parallel to Man’s 
loss of Eden but with a different outcome. Abundant Torah and 
numerous commandments would form the remedy to Man’s innate 
capacity to rebel and sin. 

The tale of the Torah accordingly falls into two parts, the one 
complementing the other. 

First, Israel is given the Torah and commandments, so afforded 
the occasion to show itself obedient, loyal to God’s will. 

Then Israel overcomes Adam’s heritage. But, second, Israel also 
sins, whether willingly or inadvertently. 

So, unlike Adam, Israel is allowed the opportunity to atone. The 
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Halakhah devotes a principal chapter of its statement to the medi- 
um of atonement and reconciliation, the Temple offering, especial- 
ly its blood-rite. To the Halakhic nurture of a long-term, stable 
relationship between God and Israel despite Israel’s sinfulness we 
devote the present chapter. Then comes the Halakhah governing the 
life of Israel under the Torah, meaning, Israel living in accord with 
God’s rule, within the dominion of God and in accord with the 
commandments of God. To that we turn in Chapter Five. 


Il. SHEQALIM 


If the generative and encompassing myth of the Halakhah retells the 
story of Man and Woman in Eden and their counterpart Israel in 
the Land, then the logic of the tale that equates Israel to Adam 
requires the incorporation of Israel in a very precise sense: the formu- 
lation of Israel as a single responsible body. Israel must be portrayed 
as a collectivity culpable as a whole and not solely by reason of the 
activities of the individual parts. Only in that way is Israel able to 
form Adam’s and Eve’s counterpart. Israel then emerges not mere- 
ly as the sum of the parts—numerous individual Israelites all to- 
gether—but on its own a whole moral entity, viewed, by God, in its 
own terms and framework: culpable but capable of atonement. By 
analogy, the ‘Torah, written and oral, will view other principal players 
in world history as collectively capable of guilt: Babylonia, Media, 
Greece, Rome, for instance. 

But Israel alone, possessed of the Torah, is obligated to, and can, 
carry out atonement all together. It is the Temple and its cult that 
set the stage for the embodiment of entire Israel and that mediate 
between Israel and God, and now we know precisely why that is so 
and how corporate Israel, confronting the God of all creation, comes 
about. To Israel alone has God given not solely the possibility but 
as a matter of obligation, the very power to carry out an act of 
sanctification of the goods of this world, things of value, translated 
whether into produce designated for God’s purposes, whether coins 
for the purchase of what God requires. And these worldly goods 
purchase beasts to be sanctified, that is, designated for atonement- 
rites. 

To spell this out: Adam was one man, Eve one woman, but Is- 
rael formed Man Incorporate, the entity of an entire society con- 
templated by God all together and all at once, each responsible for 
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all, all to each. And just as the new moral entity, Israel, responded 
in one voice at Sinai to obey and do what God commands, so that 
same moral entity was accorded a second chance, such as Adam and 
Eve never had, through the rites of atonement. Specifically, what 
Adam did not have that Israel did possess was the possibility of atone- 
ment, which God announced in the Torah. Israelites become “all 
Israel” for the purpose of presenting the daily whole offering for 
atonement for sin. This they accomplish when they contribute, in 
equal measure, a small sum to sustain the sacrifice, morning and 
night. Scripture describes the half-sheqel in the following language: 


The Lord said to Moses, “When you take the census of the people of 
Israel, then each shall give a ransom for himself to the Lord when 
you number them, that there be no plague among them when you 
number them. Each who is numbered in the census shall give this: 
half a sheqel, according to the sheqel of the sanctuary...half a sheqel 
as an offering to the Lord. Every one who is numbered in the census, 
from twenty years old and upward, shall give the Lord’s offering. The 
rich shall not give more, and the poor shall not give less, than the 
half-sheqel, when you give the Lord’s offering to make atonement for 
yourselves. And you shall take the atonement money from the peo- 
ple of Israel and shall appoint it for the service of the tent of meet- 
ing; that it may bring the people of Israel to remembrance before the 
Lord, so as to make atonement for yourselves.” 

Ex. 30:11-16 


The collection of the half-sheqel as a ransom “that there be no 
plague...when you number them” plays no role in the Halakhah of 
the Oral Torah. There the conception that through the half-sheqel, 
everyone acquires a share in the atonement offering predominates. 
And the stress on the public offerings as atonement offerings, which 
the Halakhah of the Oral Torah picks up, clearly begins in the 
Written Torah. Then what is at issue in the half-sheqel offering, 
collected annually from every male Israelite? For the Oral Torah 
and its Halakhah the Tosefta makes explicit what is at stake in the 
matter, which is atonement: 


They exact pledges from Israelites for their sheqels, so that the pub- 
lic offerings might be made of their funds. This is like a man who got 
a sore on his foot, and the doctor had to force it and cut off his flesh 
so as to heal him. Thus did the Holy One, blessed be he, exact a pledge 
from Israelites for the payment of their sheqels, so that the public 
offerings might be made of their funds. For public offerings appease 
and effect atonement between Israel and their father in heaven. Like- 
wise we find of the heave-offering of sheqels which the Israelites paid 
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in the wilderness, as it is said, “And you shall take the atonement 
money from the people of Israel land shall appoint it for the service 
of the tent of meeting; that it may bring the people of Israel to re- 
membrance before the Lord, so as to make atonement for yourselves” 
(Ex. 30:16). 

Tosefta Sheqalim 1:6 


And here is the point at which the new moral entity finds recogni- 
tion. For what the sheqel accomplishes is to form of all Israel a sin- 
gle entity before God: all have sinned, all atone, all together. Collec- 
tive sin, collective atonement—these categories of the relationship 
with God, defined by Scripture from the story of the Golden Calf 
forward—transcend class, genealogy, and location. 

The Halakhah encompassed within the category of Sheqalim deals 
with two related topics, [1] the sheqel and its collection and utiliza- 
tion, and [2] other matters involving the administration of the Temple 
and its offerings. Only the first of the two topics—approximately half 
of the corpus of Halakhah—answers our question concerning Isra- 
el’s relationship with God. 

Who Pays the Shegel-Tax: All adult Israelite males—those from 
puberty onward—pay the tax, and that is without regard to where 
they are located. Money-changers’ facilities are set up, first in the 
provinces, then in the Temple. People who do not pay have to sup- 
ply a pledge, and these are Levites, Israelites, proselytes, and freed 
slaves. Women, slaves, and minors may pay the sheqel if they choose 
to do so, gentiles and Samaritans may not. Pledges may not be tak- 
en from women, slaves, and minors. Gentiles may contribute mon- 
ey for burnt-offerings or peace-offerings, but not money for the 
upkeep of the Temple house. That is, they do not participate with- 
in Israel in the atonement offering. But if they sanctified something 
for that purpose, it is a valid action. People may pay the half-sheqel 
in behalf of third parties, e.g., for the poor or for friends. 

What about gentiles? Opinion is divided. To be sure, burnt-of- 
ferings and peace-offerings may derive from them, but not freewill- 
offering for sanctification for the upkeep of the ‘Temple-house. But 
if they sanctified something for the upkeep of the house, their act of 
sanctification is valid. In any event the sheqel-coin does not pertain 
to them. If it did, the Halakhah would contain a massive contradic- 
tion between the explicit purpose of the law and its details, such as, 
in the Introduction, I denied can be identified therein. 

The Occasion for Paying the Sheqel: The coins that are collected are 
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stored in a sheqel-chamber and then utilized through a sampling 
procedure two weeks prior to each of the three pilgrim festivals, 
Passover, Pentecost, and Tabernacles. Three baskets are randomly 
filled with the contents of the chamber. Providing for the costs of 
the public atonement offerings for the interval prior to the three 
festivals, this heave-offering of the sheqels is taken up in three bas- 
kets: When the first is completely empty, they take out the neces- 
sary funds from the second. When the second is completely empty, 
they take out the necessary funds from the third. When all three of 
them are completely empty, the time has come for taking up heave- 
offering of the sheqels once more, that is before Pentecost, or be- 
fore Tabernacles, at which time it is possible to take up the heave- 
offering of the sheqels again. They take up a heave-offering of sheqels 
from what is new, but if not, they take up a heave-offering of sheqels 
from what is left over after the heave-offering is taken. 

The Halakhah is explicit in this matter: Why is the public an- 
nouncement so early as the first of Adar? It is so that the Israelites 
will bring their sheqel-taxes at the proper time, so that the heave- 
offering of the chamber may be taken up from newly-contributed 
funds at the proper time on the first of Nisan, a month later. The 
liturgical year corresponds with the agricultural year, and both com- 
mence in Nisan. ‘That is when the Temple offering of the first sheaf 
of grain (barley in the ‘omer) signals that it is permitted to eat pro- 
duce of the new year. It is also when the shegel-coins are taken up. 
And, it goes without saying, the occasion is the pilgrim-festival of 
Passover, when Israel gathers from near and far for the rite. The 
roads are repaired, the immersion-pools examined, everything is made 
ready. ‘The money-changers, who serve the essential need of supplying 
the coin that is required to pay the half-shegel, then do their work 
from mid-Adar. So while the Written Torah understands the sheqel- 
tax to pertain to the atonement-offerings presented by corporate 
Israel, the Oral Torah extends the use of the offering to encompass 
a variety of subsidiary requirements that the Temple must meet. 

The recognition of Israel as a new moral entity comes about not 
for the merely adventitious consideration that Israel encompasses vast 
populations beyond the limits of the Land, on the one side, and vast 
social diversity within, as much as beyond, the limits of the Land, 
on the other. To be Israel, wherever one is situated geographically 
and socially, is to participate in the collective character of Israel, its 
capacity to sin, its vocation of atonement. God views Israel as a 
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mutually-responsible social entity, not as a collection of individuals 
of shared convictions and origins, but as a collectivity that encom- 
passes individuals and forms of them something else, something other 
than what, as individuals, they are. Among the innumerable state- 
ments of that view, Amos 3:2 suffices in its use of the you-plural: 
“Only you [all] have I known of all the families of Man, therefore 
I will visit on you [all] all your iniquities.” The half-sheqel provides 
for that collective guilt and collective atonement that makes Israel 
Israel. 

That is why the Halakhah makes provision for all Israel’s equal 
participation in the daily whole offering presented in atonement for 
sin. How does every Israelite gain a share in the rite? The half-sheqel, 
annually paid by all Israelites wherever located, serves as a princi- 
pal medium by which all adult males are obligated, and women 
permitted, to effect an act of sanctification of something of worth to 
make possible the collective atonement offering to God. In the model 
of second tithe, produce translated into specie for transportation to 
Jerusalem, then reconverted to produce, we may say that the coin 
bears and embodies the sanctification of abstract value that the Is- 
raelites effect in paying the half-sheqel. All Israel, everywhere, re- 
late to God through support of the public offerings in expiation of 
collective guilt. Here the entirety of (male) Israel, the holy people, 
participate. That is, all have a share, and—more important—the 
share is exactly the same for everyone. Not only so, but in the ob- 
ligation to provide that support all are equal, rich and poor, priest 
and convert, resident of the Land and of the Exile alike. The half- 
sheqel that is paid itself is sanctified in the way in which the heave- 
offering or tithe is sanctified, and the analogy to second tithe, on 
the one side, and the heave-offering paid to the priests, on the oth- 
er, is Halakhically explicit. The half-sheqel moreover is taken up in 
the consecrated manner—randomly, through an act of raising up— 
and then is used for the purchase of animals in behalf of all Israel 
and for certain other purposes connected with the cult and the 
building where it was located. 

The upshot is that the new moral entity, Israel, unlike Adam and 
Eve, relates to God not only one by one, but all together. That 
principle, implicit throughout, is made explicit in the following rule: 
If people volunteered the funds on their own, they are valid, on 
condition that they to begin with, explicitly donate the funds to the 
community for public use. And, it follows, not only do Israelites sin 
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and atone one by one, but Israel as a whole sins and requires atone- 
ment. That is the purpose of the daily whole-offerings, as Scripture 
makes explicit. The public offerings—the daily whole offerings— 
atone for Israel’s sin: public offerings appease and effect atonement 
between Israel and their father in heaven, just as is stated in the 
Written Torah and as the Oral Torah, in the Tosefta, makes equal- 
ly explicit. It is the collectivity of Israel that is embodied in the half- 
sheqel offering. And that statement of the corporate character of Israel 
comes to expression in the half-sheqel in particular. 

The sheqel-coin compares in important ways with the produce 
designated for sacred purposes, for the priesthood, for the Levites, 
for the poor, and for consumption in Jerusalem, which we have 
considered in Chapters One and Two. Like the portion of the crop 
designated as heave-offering, so the coin is transformed and subjected 
to its own rules as a result of being set aside for the Temple offer- 
ings. Like the various agricultural tithes and heave-offerings, the 
sheqel-coin is obligatory, not votive; people are always free to vol- 
unteer freewill-offerings of various things, whether or not for use on 
the altar, but none can volunteer to give the sheqel-tax, and none 
can desist. So every male, whatever his origin, equally sustains the 
offerings presented at the abode of God. That perfect parity in atone- 
ment comes about through the offerings paid for by the half-sheqel 
tax that affords all Israelites the identical share in the public litur- 
gy. The sheqel-coin that is presented by each Israelite male is deemed 
consecrated, subject to rules that compare to those governing the 
utilization of produce that has been designated, e.g., as second tithe. 
Gentiles may sanctify as an act of volition, but only Israel as an act 
of responsibility and obligation. More to the point, gentiles act one 
by one, only Israel all together, and, in the act of taking up the heave- 
offering of the half-sheqels, all at once. 

The corporate action, transcending individual householders, 
priests, and the poor, accordingly represents the entire social entity. 
That in detail the sheqel-tax derives from, and stands for, all Israel, 
both within and without the Land, is stated explicitly: 


He took up the heave-offering of sheqels the first time and said, “Lo, 
this is from the Land of Israel in behalf of the whole people of Israel.” 
Then he took up the heave-offering the second time and said, “Lo, 
this is from the lands of Ammon and Moab and from the cities sur- 
rounded by a wall in the Land of Israel.” He took up the heave-of- 
fering the third time and said, “Lo, this is from Babylonia and Medea 
and from places distant from the Land of Israel, in behalf of all Isra- 
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elites.” But he did not cover it up. This was the richest fund of all of 
them, for in it were golden istras and golden darics. 


T. 2:4 


So the Halakhah states in so many words, and I cannot think of a 
more explicit way of making the point, that the counterpart to the 
agricultural offerings deriving from the Land is the offering of specie, 
deriving from Israel throughout the world. Utilized in particular in 
connection with the pilgrim festivals, the half-sheqel obliterates the 
distinctions of place, class, and genealogy, that in the setting of sanc- 
tification of this world’s goods and services individuate persons and 
demarcate family-units. Then Israel, abstracted from Land, takes 
shape at the transcendent location. And, as Scripture and the Tosefta 
concur, that is to bring about atonement for sin. 


II. Tamip & Yoma 


Not only does the daily whole offering bring about atonement for 
sin, so too does the advent of a particular span of time, the Day of 
Atonement. The Oral Torah provides the text of the high priest’s 
confession on that occasion: 


O Lord, I have committed iniquity, transgressed, and sinned before 
you, I and my house. O Lord, forgive the iniquities, transgressions, 
and sins, which I have done by committing iniquity, transgression, 
and sin before you, I and my house. As it is written in the Torah of 
Moses, your servant, ‘For on this day shall atonement be made for 
you to clean you. From all your sins shall you be clean before the Lord.’ 

M. Yoma 3:7 


So the Day of Atonement, the offerings of the Day of Atonement, 
and the Daily Whole Offering, all mark the occasion on which Is- 
rael atones for sin. God responds to acts of atonement, both those 
involving repentance and reparation, and the ones requiring cultic 
actions as well, such as the Torah specifies. The Halakhah at no pomt 
diverges from the spirit, let alone the letter, of the narrative of Lev. 
16. That the High Priest declaims the pertinent passages of the ‘Torah, 
as specified at M. Yoma 7:1, underscores the intent of the narrative 
that conveys the Halakhah in place of the usual apodictic instruc- 
tions: to portray precisely what the Written Torah has specified. And 
even the opening unit of the Halakhic norms for conduct on the Day 
of Atonement, dealing with “afflicting the soul,” remains well with- 
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in the framework of Scripture. All that is set forth is a definition of 
what that affliction consists. 

But the entire process of atonement underscores what is new in 
the new moral entity constituted by Israel, which is the capacity to 
repent. What Adam does is blame Eve, and Eve, the snake. By 
contrast, Israel blames itself and repents sin and resolves not to repeat 
it, and God responds to the act of repentance, essential as it is to 
atonement and reconciliation. We look in vain for a counterpart 
transaction made available to Adam and Eve and their successors. 
The presentation of the Halakhah tells us what is at stake in the 
transaction of atonement, eve on the Day of Atonement, which is 
the prophetic reading of the cult: it cannot suffice without the heart 
of man. 


He who says, “I shall sin and repent, sin and repent”—they give him 
no chance to do repentance. “I will sin and the Day of Atonement 
will atone,”—the Day of Atonement does not atone. For transgres- 
sions done between man and the Omnipresent, the Day of Atone- 
ment atones. For transgressions between man and man, the Day of 
Atonement atones, only if the man will regain the good will of his 
friend. This exegesis did R. Eleazar b. Azariah state: “‘From all your 
sins shall you be clean before the Lord’ (Lev. 16:30)—for transgres- 
sions between man and the Omnipresent does the Day of Atonement 
atone. For transgressions between man and his fellow, the Day of 
Atonement atones, only if the man will regain the good will of his 
friend.” Said R. Aqiba, “Happy are you, O Israel. Before whom are 
you made clean, and who makes you clean? It is your Father who is 
in heaven, as it says, ‘And I will sprinkle clean water on you, and you 
will be clean’ (Ezek. 36:25). And it says, ʻO Lord, the hope [Miqweh 
= immersion pool] of Israel’ (Jer. 17:13)—Just as the immersion pool 
cleans the unclean, so the Holy One, blessed be he, cleans Israel.” 
Mishnah-tractate Yoma 8:7 


Jeremiah’s call to repentance, Isaiah’s reflections on the role of death 
in the penitential process, God’s infinite mercy, Ezekiel’s insistence 
on purity of spirit—these flow into the exposition of the Halakhah. 
Above all, sages underscore God’s explicit promise to purify Israel, 
the promise set forth in Ezekiel’s and Jeremiah’s prophecies. So the 
Halakhah recasts the entire category of the Day of Atonement, tak- 
ing the theme of atonement to require an account of repentance, 
on the one side, and God’s power to forgive and purify from sin, on 
the other. The main point is, the rites of atonement do not work ex 
opere operato but only conditionally. And it is the attitude and inten- 
tion of the Israelite that sets that condition. 
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‘Two fundamental messages then register. First, the rites atone and 
so does death—but only when joined with repentance, and repen- 
tance reaches its climax in the cleansing effect of the occasion, the 
Day of Atonement itself: A sin-offering and an unconditional guilt- 
offering atone. Death and the Day of Atonement atone when joined 
with repentance. Repentance atones for minor transgressions of 
positive and negative commandments. And as to serious transgres- 
sions, repentance suspends the punishment until the Day of Atone- 
ment comes along and atones. 

But the entire system realizes its promise of reconciliation with 
God only on one condition: the Israelite to begin with must frame the right 
attitude. Repentance, by definition, forms a transaction concerning 
intentionality: there is no such thing as preemptive atonement. And 
that is the mark of original sincerity and initial integrity: He who 
says, “I shall sin and repent, sin and repent”—they give him no 
chance to do repentance. “I will sin and the Day of Atonement will 
atone,”—the Day of Atonement does not atone. These statements, 
we realize, involve attitude and intentionality. They pertain not to 
the Day of Atonement nor even to the rites of penitence, but to the 
spirit in which the person acts when he commits a sin. If in the 
commission of the sin he declares his conviction that his attitude 
makes no difference—I shall do what I want, and then repent in 
impunity—that attitude nullifies the possibility of repentance and the 
Day of Atonement to do their part in the work of reconciliation. And 
the Halakhah carries the matter still further, when it insists that, in 
the end, the attitude of the repentant sinner does not complete the 
transaction; the sinner depends also upon the attitude of the sinned- 
against. I cannot think of a more eloquent way of saying that the 
entire condition of Israel depends upon the inner integrity of Israel: 
the intentionality that motivates its actions, whether with God or with 
man. When we consider the matter of the daily whole offering, we 
find slight interest in issues of intentionality. But we shall now see 
that the attitude, plan, will of the sacrifier—the one in behalf of whom 
the offering is made, who benefits from the expiation accomplished 
there in—governs alongside that of the sacrificer, the priest who 
presents the blood-rite. 
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IV. Zepauim & MENAHOT 


When we reach the Halakhah of the matching categories, animal 
offerings and meal offerings, Zebahim and Menahot, we come to 
the very heart of the process of atonement for sin. The tossing of 
the blood, the taking of the handful of meal,—these mark the mo- 
ment of expiation. And, as we shall now see, the Halakhah exquis- 
itely articulates the conception of the centrality of attitude in the 
attainment of atonement. But let us start with first things: how the 
Temple and its everyday rites recapitulate creation, only now with 
a different ending. That brings us to the very heart of the matter of 
atonement through sacrifice, which is the issue of intentionality. In 
one category after another, the Halakhah makes provision for the 
Israelite to show God the very innermost secrets of the heart, to atone 
for rebellion through acts of sincere obedience. What we now see, 
in the general rules of animal- and cereal-offerings, is a systematic 
essay on the priority of proper intentionality in the atoning encoun- 
ter with God. Adam went one way, Israel the other, and here we 
see the evidence. The Halakhah of the Oral Torah, constructed as 
it is in a detailed and systematic dialogue with that of the Written 
Torah, in connection with animal- and meal-offerings makes its most 
explicit statement on the issues that inhere when Israel meets God. 
That is where, as the Written Torah plainly says, the encounter takes 
place: at the tent of meeting become the Temple. There through 
offerings of meat, grain, wine, oil, and incense, Israel atones for sin 
and seeks to win God’s favor as God in the Torah declared he may 
be propitiated. 

Where Israel atones for sin and presents itself as ready for the 
meeting, there God and Israel would found their Eden. No wonder, 
therefore, that the offerings at the Temple altar commemorate and 
celebrate creation—the new beginning of God’s and man’s transac- 
tion. And that explains why the sacrificial cult is celebrated as a 
memorial to creation, and the Psalms that the Levites sing identify 
the particular aspect of creation that took place on a given day of 
the week. ‘The entire rhythm of the relationship of Israel with God— 
and of humanity through Israel—then was to be recapitulated in the 
weekly celebration of creation: 


A. It is taught on Tannaite authority [see M. Tam. 7:4]: R. Judah says 
in the name of R. Aqiba: 
B. “On the first day what did they sing? [Ps. 24, which begins]: “The earth 
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is the Lord’s and the fullness thereof, [the world and they who live 
therein].’ [This psalm was used] because [on Sunday God] took pos- 
session and gave possession and was ruler over his world [without the 
heavenly hosts, who were created on the second day]. 


. “On the second day what did they sing? [Ps. 48, beginning]: “Great is 


the Lord and highly to be praised [in the city of our God, even upon 
his holy hill].’ [This psalm was used] because [on Monday, God] di- 
vided that which he created [into the upper and lower worlds] and 
was sovereign over them. 


. “On the third day they did sing [Ps. 82, which begins]: ‘God stands 


in the congregation of God, [he is a judge among the gods].’ [This 
psalm was used] because [on Tuesday, God] revealed the dry land in 
his wisdom and prepared the earth for his congregation. 

“On the fourth day they did sing [Ps. 94, which begins]: ‘Lord God 
to whom vengeance belongs, [you God to whom vengeance belongs, 
show yourself].’ [This psalm was used] because [on Wednesday, God] 
created the sun and moon and was destined to exact punishment from 
those who serve them. 

“On the fifth day they did sing [Ps. 81, which begins], ‘Sing aloud to 
God our strength, [make a joyful noise to the God of Jacob].’ [This 
psalm was used] because [on Thursday, God] created birds and fish, 
which bring glory to his name. 


. “On the sixth day they did sing [Ps. 92, which begins], “The Lord reigns; 


he is robed in majesty.’ [This psalm was used] because [on Friday, God] 
finished his work and ruled over all [he created]. 


. “On the seventh day they did sing [Ps. 92, which begins], ‘A Psalm, 


a song for the Sabbath day’—[a psalm] for the day that is wholly 
Sabbath rest [for eternity].” 

Said R. Nehemiah, “What was sages’ understanding [that led them] 
to distinguish between these passages? [Why, that is, do they say that 
the first passages refer to God’s acts in the past, at the time of cre- 
ation, while the passage for the Sabbath, they say, refers to the future?] 
Rather [the passages should be explained as follows, in which only the 
interpretation of Ps. 92, for the Sabbath differs from what has pre- 
ceded]: On the first day [Ps. 24 was used] because [on Sunday God] 
took possession and gave possession and was ruler over his world 
[without the heavenly hosts, who were created on the second day]. On 
the second day [Ps. 48 was used] because [on Monday, God] divided 
that which he created [into the upper and lower worlds] and was 
sovereign over them. On the third day [Ps. 82 was used] because [on 
Tuesday, God] revealed the dry land in his wisdom and prepared the 
earth for his congregation. On the fourth [Ps. 94 was used] because 
[on Wednesday, God] created the sun and moon and was destined to 
exact punishment from those who serve them. On the fifth [Ps. 81 was 
used] because [on Thursday, God] created birds and fish, which bring 
glory to his name. On the sixth [Ps. 92 was used] because [on Friday, 
God] finished his work and ruled over all [he created]. On the sev- 
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enth [Ps. 92 was used] because [on the Sabbath, God] rested.” 
Bavuir Rosu HasHanany 4:4A-E 1.2/31A 


But the Temple cult embodies both the natural and the social or- 
der: Eden in which Israel, in particular, forms the human counter- 
part to God’s presence. Here the invocation of Psalms to be sung in 
the Temple that correspond to events in the creation of the world 
underscores that same sense of the integrity of all reality, natural and 
social. 

Then how does Israel figure? The key-motif, as we should antic- 
ipate, concerns sin and atonement. In the conflict of God’s word and 
Man’s will, the drama of the cult takes its cue in the particular role 
of Israel, sinful but, possessed of the Torah, Israel repentant and 
seeking to atone. If Israel represents humanity at large, the regen- 
erate part thereof, then the priesthood stands for Israel. ‘They serve 
as bearers of the sin and embodiment of the atonement of Israel, as 
we shall see again and again. The priesthood in the cult takes on 
the garments of Israel’s atonement, to offer the atoning sacrifices. 
That proposition is made entirely particular and concrete in this 
account of how the garments that the priest wears atone for partic- 
ular sins that Israel commits: 


3. And what is that which I tore away [spoil]? 

It is “Your teeth are like a flock of shorn ewes.” 

That is to say, things that are subject to a definite and fixed 

number, specifically, the garments of the high priesthood. 

For we have learned in the Mishnah: 

The high priest serves in eight garments, and an ordinary priest 

in four: 

tunic, underpants, head-covering, and girdle. 

The high priest in addition wears the breastplate, apron, up- 

per garment, and frontlet [M. Yoma 7:5A-C]. 

The tunic would atone for bloodshed: “And they dipped the 

coat in the blood” (Gen. 37:31). 

F. Some say, “It atoned for those who wear mixed varieties: ‘And 
he made him a coat of many colors’ (Gen. 37:3).” 

G. The underpants atone for fornication: “And you shall make 
them linen underpants to cover the flesh of their nakedness” 
(Ex. 27:42). 

H. The head-covering atones for arrogance: “And he set the head- 

covering on his head” (Lev. 8:9). 

For what did the girdle atone? 

For double-dealers. 

Others say, “For thieves.” 

The one who says that it was for thieves maintains that view 
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because the garment was hollow, standing for thieves, who work 
in hiding. 

M. The one who says that it was for the double-dealers is in ac- 
cord with that which R. Levi said, “It was thirty-two cubits long, 
and he would twist it on either side.” 

N. The breastplate would atone for those who pervert justice: “And 
you shall put in the breastplate of judgment the Urim and the 
Thummim” (Ex. 28:30). 

O. The apron [ephod] would atone for idolatry: “And without 
ephod or teraphim” (Hos. 3:4). 

P. The upper garment [robe] would atone for slander. 

5. A. R. Simon in the name of R. Jonathan of Bet Gubrin: “For two 
matters there was no atonement, but the Torah has provided 
atonement for them, and these are they: 

B. “Gossip and involuntary manslaughter. 

C. “For gossip there was no atonement, but the Torah has pro- 
vided atonement for it, specifically through the bell of the robe: 
‘And it shall be upon Aaron to minister, and the sound there- 
of shall be heard’ (Ex. 28:35). 

D. “Let the sound that this makes come and atone for the sound 

of slander. 

“For involuntary manslaughter there was no atonement, but 

the Torah has provided atonement for it, specifically through 

the death of the high priest: ‘And he shall dwell therein until 

the death of the high priest’ (Num. 35:25).” 

[Resuming 4.P:] The frontlet would atone for impudence. 

Some say, “It was for blasphemy.” 

The one who says it was for impudence cites the following verse 

of Scripture: “And it shall be upon Aaron’s forehead” (Ex. 

28:38), and also, “Yet you had a harlot’s forehead” (Jer. 3:3). 

D. The one who says it was for blasphemy cites the following verse 

of Scripture: “And it shall always be upon his forehead” (Ex. 
28:38) along side, “And the stone sank into his forehead” (1 
Sam. 17:49). 

Sone or Sones RABBAH 48.5 TO SonG oF Sones 4:4 


ORD 


Accordingly, God abides in Israel, and, within the Land of Israel, 
at the Temple. There his presence came to rest, thence his presence 
departed when Israel’s sin yielded the Temple’s destruction—and 
there he will return, to the Land, for the resurrection of the dead 
and restoration of life eternal, at the end of time. Where Heaven 
and earth intersect, at the altar, whence the flames rising from 
burning meat, grain, oil, wine, and, above all, blood, from fires 
burning day and night ascend toward heaven, there in the fragrance 
of the incense and in clouds of smoke, Israel encounters God. The 
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parties to the transcendent transaction are God, the priest as me- 
diator, and any Israelite or even (for some offerings) a gentile. The 
priests act in behalf of Israelites individually and severally. 

Here is a profusion of contradictions or paradoxes. God is one 
but ubiquitous, universal but localized. ‘The Land defines the arena 
of encounter, but the tent of meeting is situated, to begin with, in 
no-man’s land, the wilderness possessed by none and all, the Tem- 
ple reaches toward Heaven from earth, and Jerusalem is distinct from 
the rest of the Land. Not only so, but God dwells among the whole 
people of Israel, but the priesthood is singled out. How then to 
mediate between the special position of the genealogical caste and 
the paramount standing of the people of Israel, among all of whom 
God dwells? The priests do not act on their own. For the most part, 
they work solely in behalf of all Israel in carrying out the liturgy for 
the public offerings or of individuals subject to obligation for the 
personal ones. In this negotiation between the presence of the en- 
tire holy people and the priority of the priesthood we find the model 
for other negotiations that are required: the God of all creation, 
ubiquitous and omnipotent, declaring that he will dwell among the 
people of Israel, the God of all humanity identifying himself as “their 
God.” 

The altar marks the center, the point of intersection, the mode 
and focus of mediation. It is a rite that is acutely locative—here and 
nowhere else—but essentially utopian—from here to heaven. The 
rites in general are timely, restricted to the occasion, but the service 
is meant to go on through time. Then and there three parties inter- 
sect. These are God, the priesthood, and Israel one by one and also 
en masse. They come together spatially, but the encounter takes 
place—can only take place—when all three concur about the pur- 
pose of the exchange. So space does not suffice, nor even the time 
of a particular occasion, though both matter much. In the wrong 
space, at the wrong time, nothing happens to affect Israel’s relation- 
ship with God. Then what precipitates the transaction of meeting? 
What brings about the intersection is concurrence: God, the Israel- 
ite, the officiating priest agree. The Israelite designates the beast for 
the correct, sacred purpose, so sanctifies it. He then delivers the beast 
to the priest. The priest takes the beast, cuts the neck organs and 
veins, catches the blood, and sprinkles some of it at the appropriate 
part of the altar, then places the animal or entrails of the animal on 
the altar. And God receives the scent of the sacrificial parts as they 
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are burned on the altar. So much for the sequence of actions, just 
as the Written Torah prescribes. 

What of the Halakhah itself? Let us focus upon details—spread 
out in Mishnah-tractate Zebahim, Chapters One through Four, with 
its companions in Tosefta- and Bavli-Zebahim—of the matter of 
intentionality in the sacrificial system: The link between Israel and 
God is effected by the attitude or intentionality of the Israelite and 
of the priest, each in his position in the transaction. God responds 
to the Israelite’s and the priest’s feelings and plans, and the offering 
is acceptable to him only so far as these are correct in a particular, 
specific way. At what points, in connection with what specific ac- 
tions, does the intentionality of the donor and the priest register? ‘The 
halakhah makes its statement solely through its cases, and here, by 
what it says, it also eliminates many possibilities. The offering is 
offered for six purposes, and the priest acting in behalf of the donor 
must have in mind the proper attitude concerning all six. The atti- 
tude of the officiating priest governs, and if the priest expresses no 
improper attitude, that suffices to validate the offering on these points. 
For the sake of six things is the animal offering sacrificed: (1) for the 
sake of the animal offering, (2) for the sake of the one who sacrifices 
it, (3) for the sake of the Lord, (4) for the sake of the altar fires, (5) 
for the sake of the odor, (6) for the sake of the pleasing smell. And 
as to the sin offering and the guilt offering, for the sake of the sin 
expiated thereby. That is to say, the officiating priest has to have in 
mind the particular offering at hand, offering a burnt-offering as a 
burnt-offering and not as peace-offerings. The one who sacrifices it 
is the donor of the animal, who benefits, e.g., from the expiation. 
The intent must be for God, not for an idol (!). The intent must be 
to roast the meat on the fire of the altar, not at any other location. 
One must intend an odor to ascend from the roast. And in the case 
of the sin- or guilt-offering, the particular sin that is expiated must 
be in mind. As to the particular actions at which these six aspects of 
intentionality must conform, they involve these deeds: cutting the 
pertinent organs, collecting the blood in a bowl, conveying the blood 
to the altar, and tossing the blood on the altar. 

The priest is required for preparation of an offering; a non-priest 
cannot carry out the critical procedures of the blood-rite. An invalid 
priest likewise spoils the rite by his participation, e.g., one who was 
unclean, improperly dressed, and the like. But if the status of the 
priest weighs heavily on the rite, the attitude of the priest carries still 
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greater consequence. Specifically, as just now noted, four processes 
integral to the rite, killing the beast, collecting the blood, conveying 
the blood to the altar, and tossing the blood on the altar, must be 
carried out by the officiating priest in accord with the intentionality 
of the sacrifier—the person who benefits from the offering, as distinct 
from the sacrificer, the priest who carries out the offering. There must 
be an accord between the will of the sacrifier in designating the beast 
and the will of the sacrificer in carrying out the rite. Should the priest 
declare that he carries out the action for some purpose other than 
the designated one, e.g., conveying the blood of a lamb for the 
purpose of peace-offerings when it is the fourteenth of Nisan and 
the beast has been designated for a Passover, the rite is spoiled. 

Why does the attitude of the officiating priest bear so heavily on 
the matter? To find the answer, we take the classic case of how 
intentionality invalidates a deed. What we see is that what one in- 
tends before the fact governs the status of the act itself, and even 
though one performs the act correctly and ultimately acts in accord 
with the law, the initial intentionality still dictates the outcome. I can 
think of no more powerful way of stating that what one intends in 
advance, and not what one does in fact, dictates the outcome of a 
transaction. Before us then is an extreme position, one that imposes 
its own perspective upon all else: the intentionality that motivates 
an action, not what is really done, governs. The way this is said is 
not complicated. It involves a rule about the priest’s consuming the 
meat of the offering that he presents and how, at the moment of 
slaughter (encompassing the other phases of the blood rite) he in- 
tends to eat that meat: when and where. 

Specifically, the meat of the offerings that the priests receive must 
be eaten by them within a specific span of time, two nights and the 
intervening day. If the priest when slaughtering the beast (or wring- 
ing the neck of a bird) says that he will eat the meat later on, that 
very act of intentionality suffices to render the act of slaughter one 
of abomination, and the status of the offering is determined—with- 
out any action whatsoever on the priest’s part. Now we see what it 
means to evaluate what happens solely by reference to what one 
intends to make happen: not what one actually does after the fact, 
but what one is thinking in advance of it. The rule is framed in terms 
of not what the priest does but what he is thinking of doing later 
on: He who slaughters the animal offering intending to toss its blood 
outside of the Temple court, to burn its sacrificial portions outside, 
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to eat its meat outside, or to eat an olive’s bulk of the skin of the fat 
tail outside—it is invalid. He who slaughters the animal offering, 
intending to toss its blood on the next day, to burn its sacrificial 
portions on the next day, to eat its meat on the next day, or an olive’s 
bulk of the skin of the fat tail on the next day—it is refuse. And that 
is without regard to the actual deed of the priest. If he after the fact 
of the declared intention, he did the deed at the correct time or place, 
it changes nothing. With such remarkable power over the status of 
the beast that the mere intention to eat the meat outside of its proper 
time or to dispose of it outside of the proper place suffices to ruin 
the offering, the priest’s intentionality in connection with immedi- 
ate, concrete actions in other aspects of the offering will make a 
massive difference as well. 

What about the transaction of the priest in behalf of the sacrifi- 
er? Here too, the action is evaluated by the intention, so that even 
if all the rites are correctly carried out, if the priest does not do them 
with the right attitude, the sacrifier loses out. This is expressed in 
the formulation that follows. If a beast, designated as sanctified by 
its own for a particular classification of offering, is actually slaugh- 
tered for a purpose other than that for which it was originally des- 
ignated, what is the result? If the officiating priest does not carry out 
the intention of the Israelite who purchased and sanctified the beast, 
the offering remains valid; the blood is collected, conveyed to the 
altar, and tossed there. So far as the beast is concerned, the act of 
sanctification is irrevocable. So far as the householder is concerned, 
his obligation has not yet been carried out; he must present another 
animal to accomplish his purpose, e.g., to present a sin-offering or 
carry out a vow. There are two exceptions to this rule. If on the 
afternoon of the fourteenth of Nisan an Israelite’s animal, designat- 
ed to serve as a Passover offering, is offered for some other purpose, 
e.g., as peace-offerings, it is null. So too an animal designated as a 
sin-offering must be presented for that purpose and for no other. In 
both cases, the specificity of the occasion—the Passover, the sin— 
takes over; the animal that has been mis-classified by the priest is 
lost. 

Here the initial designation is indelible and the animal that has 
been destined for the specified purpose may then serve no other. If 
an animal sanctified as a Passover- or sin-offering is slaughtered for 
some other purpose, it too is unfit. This principle of specificity is 
broadened by the generalization that follows: If one slaughtered them 
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for the sake of that which is higher than they, they are valid. If one 
slaughtered them for the sake of that which is lower than they under 
the name of a lower grade, they are invalid. How so? Most Holy 
Things which one slaughtered for the sake of Lesser Holy Things 
are invalid. Lesser Holy Things which one slaughtered for the sake 
of Most Holy Things are valid. The firstling and tithe which one 
slaughtered for the sake of peace offerings are valid, and peace of- 
ferings which one slaughtered for the sake of a firstling, or for the 
sake of tithe, are invalid. 

Intentionality bears, also, upon the effectiveness of the rite. But 
there are limits, and these show us the boundaries of the rite, indi- 
cating what, in the entire procedure, bears consequence. What 
matters is the blood-rite, that alone. Much else can go wrong and 
not matter. So long as the blood is properly tossed, the rest of the 
sacrifice may be burned or eaten, as the case requires. If this is done 
properly and the sacrifice is not spoiled by some other invalidating 
element before the tossing of the blood, then the lability to extirpa- 
tion applies. The intentionality that prevails at that point dictates 
the classification of the act. 

This is expressed in the following language: How is what renders 
the offering permissible offered in accord with its requirement? If 
one slaughtered in silence lacking improper intent, but received the 
blood and conveyed the blood and sprinkled the blood intending to 
eat or burn the flesh outside of its proper time, or if one slaughtered 
intending to eat or burn the flesh outside of the proper time, received 
the blood and conveyed the blood and sprinkled the blood in silence 
lacking improper intent, or if he slaughtered, received the blood, and 
conveyed the blood and sprinkled the blood intending to eat or burn 
the flesh outside of its proper time—this is a case in which what 
renders the offering permissible is offered in accord with its require- 
ment. In the foregoing case, then, the blood rite has not been inval- 
idated. How is what renders the offering permissible not offered in 
accord with its requirement? If one slaughtered intending to eat or 
burn the flesh outside of its place, received the blood and conveyed 
the blood and tossed the blood intending to eat or burn the flesh 
outside of its time, or if one slaughtered intending to eat or burn 
the flesh outside its proper time, received the blood and conveyed 
the blood and tossed the blood intending to eat or burn the flesh 
outside of its place, or if one slaughtered, received the blood and 
conveyed the blood and tossed the blood intending to eat or burn 
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the flesh outside of its place—this is a case in which what renders 
the offering permissible is not offered in accord with its requirement. 

Intentionality invalidates only if what is subject to improper in- 
tention concerns eating the meat or burning the sacrificial parts 
outside its proper place or outside its proper time, and, in respect 
to the Passover and the sin offering, improper intention invalidates 
when this involves slaughtering them not for their own name, not 
for the purpose for which the beast was originally designated as a 
Holy Thing. The details present their own surprises, once more un- 
derscoring the narrow definition of the range at which intentionality 
registers. If he slaughtered it on condition that he intended [1] to 
sprinkle it on the ramp, not at the foundation of the altar, [2] to 
sprinkle those which are to be sprinkled below, above, [3] or those 
which are to be sprinkled above, below, [4] those which are to be 
sprinkled inside, outside [5] or those which are to be sprinkled out- 
side, inside—[1] that unclean people eat it, [2] that unclean people 
offer it up, [3] that uncircumcised priests eat it, [4] that uncircum- 
cised priests offer it up, [1] to break the bones of the Passover Ex. 
12:9, [2] or to eat of it while it is raw, [3] to mix its blood with the 
blood of unfit beasts—it is valid. Furthermore, the intentionality that 
invalidates must concern the routine and ordinary. If one forms an 
improper intentionality that departs from the norm, that idiosyncratic 
plan has no consequences. He who slaughters the animal sacrifice 
intending to eat something which is not usually eaten, to burn some- 
thing which is not usually burned—the offering nonetheless is val- 
id. He who slaughters female consecrated animals intending to eat 
the foetus or the afterbirth outside the proper place or time has not 
rendered the sacrifice refuse for these are not usually eaten. So at 
stake is the blood-rite in relationship to the altar. That is the focus 
of God’s concern—“‘for the blood is the life’ —and that is the point 
at which man’s attitude registers as well. But, it goes without say- 
ing, in confirming these facts of Scripture—upon which no comment 
here is required—the halakhah of the Oral Torah in no way inno- 
vates. It makes its contribution by investigating questions not raised 
in the Written Torah but provoked thereby. 

Now to recapitulate the main point of the details. What—apart 
from the shared project, the activity itself and its outcome—links the 
one party to the other two and about what do the three parties 
concur? What the Israelite desires, what the priest intends, and what 
God requires—these three acts of will must coincide. Sages here 
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translate into rites their deepest convictions about what joins God 
to men, which is, God’s will and man’s corresponding will, each 
capable of free, uncoerced choice. Here, at the points at which the 
Written Torah falls silent, the Halakhah of the Oral Torah in the 
particular idiom chosen for its statement turns eloquent. Setting forth 
in the context of the transcendent transaction of the altar and its rites 
and offerings, the Halakhah patiently lays out, through sharply-etched 
cases, the thickest layers of thought of the entire Halakhic structure 
and system. Most of the facts that are invoked and systematized, e.g., 
definitions of the classification of offerings and their hierarchy, de- 
rive from the Written Torah. What the Halakhah of the Oral To- 
rah contributes are layers of construction upon deep foundations of 
reflection. What rises up is a towering account of the role of Israel’s 
and the priests’ and God’s will in the blood-rite conducted to pro- 
pitiate God and win his good will. The Land transcended, Israel 
transformed, in silence but for the Levites’ singing, in smoke and 
blood and fire God is approached, propitiated, pleased, as in the 
Torah he said he could and would be. 

That account of the climactic encounter, in the cult, between Israel 
and God does not exhaust the accomplishment of the Halakhah. 
Scripture’s facts set forth a variety of facts. The Halakhah of the Oral 
Torah identifies what is implicit in those facts, picking out the in- 
dicative traits that open the way to generalization, to identification 
of the principle embodied by the case. Then the Halakhah of the 
Oral Torah regularizes, orders, systematizes, classifies, and above 
all, hierarchizes, the discrete facts. These the Halakhah shapes into 
a single, utterly cogent structure. And then the Halakhah shows how 
the structure sustains a working system. Much as any thoughtful 
person will find much to admire in the acumen and perspicacity of 
the Halakhah of the Oral Torah throughout, its power to construct 
data into coherent and logical order, here (and at the correspond- 
ing Halakhah of cultic cleanness) we encounter the acme of Hala- 
khic thinking: what it can accomplish, through applied reason and 
practical law, in the translation of theology into concrete conduct. 

Now for details. The link between Israel and God is effected by 
the attitude or intentionality of the Israelite and of the priest, each 
in his position in the transaction. God responds to the Israelite’s and 
the priest’s feelings and plans, and the offering is acceptable to him 
only so far as these are correct in a particular, specific way. At what 
points, in connection with what specific actions, does the intention- 
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ality of the donor and the priest register? The Halakhah makes its 
statement solely through its cases, and here, by what it says, it also 
eliminates many possibilities. 

The blood-rite—that is, the rite that actually atones for sm—forms 
the center of the transaction between Israel and God at the altar. 
That is shown in the answer to the question, At what point is the 
offering validated, so that the disposition of the animal bears conse- 
quences? It is when the blood has been properly sprinkled or tossed. 
Then the offering is “permissible,” meaning, the blood is burned on 
the altar and so the meat is eaten by the priest and (where appro- 
priate) the Israelite sacrifier too. The proper sprinkling or tossing of 
the blood therefore marks the turning point. Then the sacrifice comes 
within the category of being subject to the rule or refuse and extir- 
pation. But if what permits the meat to be eaten is not properly 
offered, the blood not having been properly tossed so that the sac- 
rificial portions of the animal may be burned up and the edible 
portions eaten, the sacrifice is not subject to the rule of refuse. If the 
blood-rite is improperly performed, therefore, issues of attitude and 
intention prove null. The decisive deed dictates the disposition of 
the initial intention. 

The basic conception is, when the rite is performed properly with 
the correct intentionality, it accomplishes its goals (it is “valid”). When 
the rite is performed properly but classified incorrectly, it is invalid. 
The Halakhah of the Oral Torah bears no messages concerning the 
meaning of the blood-rite, only the conditions that are required for 
its effective accomplishment. The attitude or intention takes prior- 
ity in the validation of the rite over the actualities of deed. This is 
expressed in the following way. A bird that one designated to serve 
as sin offering of fowl which one prepared below the red line, [1] 
that is to say, properly, in accord with the rites of the sin offering, 
[2] in the classification “name” of the sin offering, obviously is val- 
id. What does it take to invalidate the rite? If one did the actions 
correctly but classified the transaction improperly, that is, had the 
wrong intention, it is invalid. If one prepared a bird designated to 
serve as a sin offering of fowl [1] in accord with the rites of the sin 
offering, [2] but in the classification “for the name” of a burnt of- 
fering— [1] or in accord with the rites of the burnt offering below 
the line, [2] but in the classification “for the name” of a sin offer- 
ing— [1] or in accord with the rites of the burnt offering, but in the 
classification “for the name” of a burnt offering, it is invalid. If one 
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prepared it above the red line instead of below, but, otherwise, in 
accord with the rites of either of them, it in all events is invalid. It 
would be difficult to state more forcefully that the right attitude 
governs, taking priority, even, over right action, so that if things are 
done correctly but with improper intentionality, the rite is null. 

Why the stress on intentionality? The Israelite has the power to 
change the status of a beast from secular to sacred, and this he does 
by an act of will. He designates a beast as sacred, specifying the 
purpose of the act of sanctification. So the entire process of presenting 
personal offerings (as distinct from the public ones considered at 
Sheqalim) depends upon the act of will effected by the individual 
Israelite. And since the rites are carried out at the critical turnings 
by the priest, the attitude that governs his activities likewise must 
register. Neither the Israelite nor the priest is portrayed as an au- 
tomaton, nor do the actions of the two parties emerge as coerced or 
automatic. What the Israelite does realizes his will, which is why the 
deed makes a difference, and, the Halakhah takes for granted, the 
priest too engages through an act of will. Both are deemed to have, 
and to make, choices, and these choices respond to the intentional- 
ity that motivates the entire transaction, start to finish. So the Hala- 
khah portrays the cult as the stage on which Israel—priest and Is- 
raelite alike—work out in concrete actions the results of their interior 
reflections. 

Since, as with the daily whole-offerings of all Israel all together, 
the entire rite is time and again represented as an exercise in expi- 
ation of sin, even though a variety of offerings serves another pur- 
pose altogether (e.g., celebration, service, and the like), we do well 
to recall the principal (but not sole) occasion for individual partic- 
ipation: 

For those [thirty-six classes of transgressions] are people liable, for 
deliberately doing them, to the punishment of extirpation, and for 
accidentally doing them, to the bringing of a sin offering, and for not 
being certain of whether or not one has done them, to a suspensive 
guilt offering [Lev. 5:17]—J[except for] the one who blasphemes, as 
it is said, “You shall have one law for him that does anything unwit- 
tingly” (Num. 15:29)—excluding the blasphemer, who does no con- 
crete deed. 

MISHNAH-TRACTATE KeERITOT 1:2 


The sin-offering expiates sin only when the sin is inadvertent; delib- 
erate sin is expiated through the sacrifice of years of life (“extirpa- 


154 PART 2: WITHIN ISRAEL’S SOCIAL ORDER 


tion”). Then the transaction at the altar, so far as the expiation of 
sin forms the center, so far as individuals are involved principally 
concerns those actions that one did not intend to carry out but 
nonetheless has done. The intentionality governing the deed there- 
fore proves decisive, and we may not find surprising the focus upon 
attitude accompanying the action of sacrifice. The right attitude is 
confirmed by the offering done in the right spirit. 

Just as the offering expiates an inadvertent sin, so the attitude that 
motivates the sacrifier (and, correspondingly, the priest too) will define 
matters: it is for this particular sin, which I did not mean to do, that 
I have deliberately designated as holy that particular beast. An un- 
intentional, sinful act then provokes an intentional act of expiation. 
Then what God follows with close anticipation is how this act of will 
is realized—confirmed in actuality; that occasion of acute advertence 
is what concludes the transaction begun inadvertently. And that 
means in the concrete arrangements of the cult, how the actions of 
the priest conform in the priest’s intentionality to the original act of 
sanctification brought about by the Israelite’s intentionality. The 
entire relationship between Israel and God works itself out as a match 
of the intentions of the several parties, each of them qualified to form 
an independent act of will, all of them conforming to bring about 
the successful result, the expiation of sin or the fulfillment of com- 
mitment. 

Accordingly, in the offerings of the altar, the Israelite relates to 
God by an act of will in designating as sacred for a specific purpose 
defined as acceptable by God for purposes of propitiation an ani- 
mal and related materials. ‘The priest then mediates this act of will 
by realizing, in actions resulting in the tossing of the animal’s blood 
on the altar, the intentionality of the Israelite. And God relates to 
the Israelite, in that same transaction, by paying closest possible 
attention to the interplay of the Israelite’s initial intentionality in the 
act of sanctification and the concrete outcome, in the priest’s real- 
ization of that same intentionality, in the act of offering. 

We should not miss the negative, for it yields a positive result. It 
is not enough that the Israelite designate the animal; God must know 
that the priest has prepared it in accord with the definition of the 
sanctification that has taken hold of that animal by reason of the 
Israelite’s act of sanctification: the priest must carry out the action 
within the same framework of purpose established by the Israelite 
for the beast. So it does not suffice for the priest to impose his judg- 
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ment upon the disposition of the beast; the initial act of sanctifica- 
tion has imposed limits upon his purpose. The Israelite requires 
priestly conformity to his, the Israelite’s, act of will in designating 
the beast. The priest effects the correct offering only when he sub- 
ordinates his will to that of the Israelite. The Israelite attains atone- 
ment and reconciliation with God only when, after an unintended 
violation of the Torah, he demonstrates that, in giving something 
back (whether a costly beast, whether a bird of no account), he 
subordinates his will to that of God. We find matched acts of willful 
and deliberate subordination—the priest’s to the Israelite’s, the Is- 
raelite’s to God’s. 

The sequence of acts in conformity with the will of another hav- 
ing been worked out, God then accepts the actions that come about 
by reason of right thought and responds by accepting the blood- 
offering as an act of propitiation and atonement, on the one side, 
or of fulfillment of obligation, on the other. What is required in a 
valid act of fulfillment of the Israelite’s act of consecration is uni- 
form conformity of deed to will. When it comes to characterizing 
Israel’s relationship with God, what counts, then, is that God fol- 
lows this sequence of steps, this process leading the beast from the 
secular herd to the sacred altar, its blood turned into the reagent to 
wash away the inadvertent sin of the sacrifier. Everyone must con- 
cur in sequence, the sacrifier, the sacrificer, and God in confirma- 
tion to the correct intention of both. It is as though God wished to 
set up a system carefully to monitor the will of successive partici- 
pants in the process, each exposing for God’s inspection the con- 
tents of his hearts. God closely attends to the match of deliberation 
and deed, and only when the Israelite’s intent and the priest’s in- 
tent coincide does God confirm his gracious acceptance of the re- 
sult, propitiation resulting. 

So while the presentation of offerings superficially places the 
human side of the transaction at the center—it is the Israelite’s, then 
the priest’s parts that effect the relationship—ain fact, it is God’s 
engagement with the same transaction, his close and careful surveil- 
lance of the match of intent and action, word and deed, that makes 
all the difference. In the cult Israel relates to God intimately and 
concretely. Once the Israelite undertakes by an act of will to engage 
in a deed of sanctification, God’s participation in the process, step 
by step, his close attention to the interior of the activities consequence 
upon the undertaking—these responses embody God’s intense interest 
in the Israelite’s attitude, to which God responds. 
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That is why intentionality takes on very concrete and specific 
meanings in the setting of the offering to God of the gifts of the Land, 
meat, wine, oil, grain and the like. When an Israelite expresses his 
intentionality to sanctify a particular animal for a specified offering, 
that consecrates the beast for God’s service at the altar. But the 
intentionality of the Israelite then requires a corresponding attitude 
on the part of, with a confirming action by, the officiating priest. If 
he does the deeds of the sacrifice for some purpose other than the 
announced one of the Israelite, he denies the Israelite the benefit of 
confirmation of his intentionality by a cultic action. What is the result 
of the priest’s mis-conceiving of matters? Where the beast can serve 
for some appropriate cultic purpose, it does so. That is to say, the 
original action of the Israelite in sanctifying the beast is not nulli- 
fied by the contradictory intentionality of the priest. But where the 
beast is designated for a very particular purpose and can then serve 
no other, the sacrificial act is lost. 

Then when is a beast sanctified with such specificity as to be lost 
by the priest’s contradictory intentionality? It is when either the time 
or the circumstance intervenes and so defines the status as to sanc- 
tification of the beast as to render the beast useless for all other 
purposes. For the Passover-offering in particular, the time is the eve 
of the Passover, when the lamb designated for the Passover offering 
must be offered up under that designation and no other. Any other 
time, the same lamb may serve as peace-offerings. So the time makes 
all the difference in avoiding confusion as to the intent of the sac- 
rifier. 

The other consideration—the circumstance—appeals to much 
weightier concerns, confirming what has already been said about why 
intentionality registers in so weighty a way. The circumstance is the 
inadvertent commission of a particular sin. The beast designated as 
the sin-offering for a given sin can serve to expiate no other. It is 
the demonstration of correct intention—the good will, not the re- 
bellious will—that the offermg embodies. The correlation of the sin- 
offering with the inadvertent sin is expressed in the following way: 


[If] it is a matter of doubt whether or not one has sinned, he brings 
a suspensive guilt-offering [M. Ker. 4:1, 2A-B]. [If] he has sinned, but 
is not certain what particular sin he has committed, he brings a sin- 
offering. [If] he has sinned and is informed of the character of his sin 
but he as or gotten what sin he has committed, lo, this one brings a 
sin-offering [M. Ker. 4:2C-D], and it is slaughtered for the sake of 
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whichever [sin he has committed] and it is eaten. Then he goes and 
brings a sin-offering for that sin of which he is informed, and it is 
slaughtered for the sake of whatever [particular sin he has done] and 
it [too] is eaten. 

T. Keriror 2:4 


A very particular occasion then has precipitated the act of will in- 
volved in designating the beast as a sin-offering, and that same 
purpose must govern throughout. 

In both cases, then, the act of sanctification takes on a particu- 
larity that drastically limits options in case of priestly error. The 
reason for the latter—the sin-offering—is self-evident. God permits 
the man who has inadvertently sinned to atone for the sin he did 
not mean to commit or even know that he committed. Once he finds 
out what he has done, he wishes to show the true state of his will, 
and that is through the sin-offering. The offering then is linked to 
that action and no other. Sin is particular, concrete, and delimit- 
ed—an action, not a condition. And so is the intention to be made 
manifest: that act I did not intend to commit, shown by this act, which 
I fully will. 

That negative rule—the sin-offering and Passover are invalidat- 
ed if the priest’s intentionality does not conform to the occasion (the 
will of the sacrifier) or the time (the afternoon of the fourteenth of 
Nisan) yields a striking, positive result: God pays exceedingly close 
attention to the act of will exercised by both the sacrifier and the 
sacrificer, responding to what is in the heart of each in assessing the 
effect of the act viewed whole. Then the activity that yields the 
event—the sacrifier’s selection of the beast, designation of its pur- 
pose in an act of consecration, his presentation to the priest with the 
sacrifier’s laying on of hands, then the priest’s cutting of the beast’s 
throat and collection of its blood, conveyance of its blood to the altar 
and the splattering of its blood thereon—all of these activities must 
be uniformly animated by the initial intention of the Israelite, and 
the continuation of the program by the priest is at issue. It would 
be difficult to formulate a more concrete and far-reaching statement 
that God pays the closest possible attention to the Israelite’s will than 
the rule at hand. The offerings at the altar accomplish their goal 
because God attentively engages with, responds to, the Israelite’s and 
the priest’s intentionality. God will respond, the Halakhah takes for 
granted, and accord atonement, register the fulfillment of an obli- 
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gation for example, only when these coincide: the will of the sacri- 
fier, the will of the sacrificer. 

But an important qualification enters here, in two parts. First, if 
a person may validly perform an action within the sacrificial rite, 
e.g., slaughter the animal, then his or her intentionality registers. But 
if an unfit person collects the blood, the action is null, and so too 
the intention of such a person in connection with that action is null. 
So we discern a close correspondence of opposites, a tight logic that 
governs the whole. What matters—intentionality at the critical 
points—is all that matters. Second, going over the same ground in 
a different way, intentionality must concern what is legitimate to begin 
with. He who slaughters the animal sacrifice intending to eat some- 
thing which is not usually eaten, to burn something which is not 
usually burned—the offering nonetheless is valid. God monitors the 
normal and legitimate; there improper intentionality proves affec- 
tive. But God does not take account of attitudes in procedures that 
to begin with are null. And there is a third point not to be missed: 
when it comes to actions, God takes the lenient view that an act 
improperly performed can and should be corrected; if properly 
performed at the end, the rite is not ruined. The entire construc- 
tion of the law reinforces the centrality of intentionality in relation- 
ship to legitimacy: an improper attitude toward that which one may 
properly do makes its mark. The act must match the intention, but 
if the intention is correct, the improper act, brought into line, can- 
not spoil the procedure. 

What about the Halakhah’s rules for the regulation of the altar? 
The altar sanctifies what is appropriate to it but has no affect upon 
what is not appropriate to it. Sanctification does not inhere in the 
altar, such that mere contact with the altar transforms what touch- 
es the altar into something permanently sacred. And along these same 
lines, perfectly rational considerations govern questions of precedence. 
In all three instances of the disposition of “the sacred,” we find 
sanctity not an inherent trait but one that depends upon circumstance 
and suitability. The full meaning of these important components of 
the Halakhah emerges only when we consider the Written ‘Torah’s 
judgment of the same matter, which is stated at Ex. 29:37: “the altar 
shall be most holy; whatever touches the altar shall become holy.” 
That Halakhah of the Oral Torah significantly qualifies that state- 
ment, adding the language “that is appropriate” to the phrase, 
“whatever touches....” The issue is whether sanctification is indeli- 
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ble or stipulative. Schismatic opinion holds that what is sanctified 
in the sanctuary is indelibly sanctified so is not removed from the 
altar. If, then, the cause of invalidation for the altar took place in 
the sanctuary, the sanctuary accepts the thing in any event and it is 
not removed from the altar. If its invalidity did not take place in the 
sanctuary, the sanctuary does not accept it and it should be removed 
from the altar. But that position concerning sanctification by being 
assigned to a named sage as against “sages” is labeled as not nor- 
mative, and consequently the Halakhah underscores the logic of its 
generative position, which is, sanctification affects status, not sub- 
stance. 

Then we must ask, does not the Land sanctify? Does not the city 
sanctify? Does not the altar sanctify? We know that all three do have 
that power, to take one case, produce designated as second tithe is 
sanctified upon entry within the walls of Jerusalem. So introducing 
the principle of appropriateness qualifies what we should have an- 
ticipated would represent an absolute condition. Since Scripture 
explicitly declares the altar itself to be not only holy but capable of 
imparting holiness to whatever touches it, we cannot miss the dras- 
tic way in which the Halakhah mediates the meaning of sanctifica- 
tion. It is now not a condition but a transaction, subject to variables 
and stipulations; it is no longer locative and place-bound, nor, in- 
deed, is it utopian (the altar is unique and singular, where it is and 
no where else, as Deuteronomy has made the fact). 

What the altar represents, rather, is merely the place at which a 
given transaction can take place, the only place where, under proper 
conditions and stipulations, God and Israel meet for the purpose at 
hand. It is holy because of what takes place there, not because of 
intrinsic quality or character. We recall that it is the intersection of 
Israel, the people, with the Land of Israel that brings about the 
activation of processes of sanctification that inhere therein. When 
the Israelite farmer, who possesses the Land, expresses his intentional- 
ity to make use of the produce, then God’s interest is aroused in the 
produce of the Land that he, God, owns. A gentile farmer of the 
Land of Israel does not produce the same effect. The altar then cor- 
responds to the Land, each in its context setting the stage for an 
encounter that can take place only there and nowhere else. But 
neither the altar nor the Land plays a part in the meeting; the Land 
requires the presence of Israel, the altar, of the priest. The walls of 
the City encompass second tithe; entry within them means the 
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produce cannot then be removed from the City. But the walls do 
not impart the status of sanctification to the produce; the farmer has 
done so by designating it as second tithe. These and numerous other 
details of the law make the same point as to what takes place in the 
transaction of sanctification, when Israel relates to God: it is the reali- 
zation of what is potentially present by reason of forces extrinsic to 
the setting, but intrinsic to God’s and Israel’s very being. And that, 
I hardly need specify, is what is common to them: the freedom to 
choose, the autonomy of the will, in Israel’s case, obedience freely 
proffered. 

What is at stake is the insistence of the normative Halakhah that, 
while the altar alone serves as the nexus of Heaven and earth, not 
even the altar embodies let alone transmits what is intrinsically holy. 
What can become holy realizes its potential upon the altar: the right 
place, the right time, confirmed by the right intentionality. Then some 
things are relative to others, and location, time, and attitude all 
together coincide: then the potential sanctity becomes actual, then 
alone. We cannot speak in the Halakhic framework of “the Holy,” 
only the status of holiness, which depends upon meeting specified 
conditions and turns out to be relative and stipulative. 

If sanctification represents a transaction, not a condition, then we 
should anticipate other indications of that same fact. And so we find 
in the unfolding of the Halakhah of our present category. Raising 
the question of priority or precedence among classes of Holy Things 
presupposes that “the Sacred” is not uniform and inherent, homog- 
enizing whatever is affected thereby. It differentiates and itself is 
differentiated. But throughout the Halakhah, start to finish, no su- 
pernatural intervention is required to determine priority among 
differentiated Holy Things. Again we cannot speak of “the Sacred,” 
but only the status of sanctification, with its appropriate consequences. 
The entire transaction underscores the relative and stipulative char- 
acter of sanctification and denies its absoluteness. Here too, prece- 
dence is assigned for fundamentally neutral and extrinsic reasons, 
not by appeal to the substantive and intrinsic character of what is 
sanctified. But when we identify the governing criteria for priority 
among Holy Things, we find our way deep into conceptions of Is- 
rael’s relationship to God. 

If I had to identify the basis for the differentiation of “the Sacred” 
into its classes and the hierarchization of those classes—the mode 
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of natural history that drives sages’ thought throughout—it is the 
identification of indicative taxonomic traits, with the implicit con- 
viction that, once we know how classes are formed, on the same basis 
of such differentiation we also know how they are ranked. Where 
the reason for the ranking is self-evidence—frequency, for instance, 
in the theory that what God wants more often God values more— 
sages do not find it necessary to articulate matters. But where the 
indicative mark of differentiation is not self-evident, sages tell us their 
reasoning, and the “because-” clauses of M. Zebahim 10:2ff. open 
the window onto their inner thinking. These are the governing con- 
siderations in the Mishnah’s formulation of the Halakhah: 

[1] because it makes atonement for a sin. 

[2] because they are wholly given over to the fires to be burned up. 
[3] because its blood is placed on the four corners of an altar and 
on the foundation. 

[4] because it is Most Holy Things. 

[5] because they are eaten for one day unlike peace offerings which 
are eaten for two days and require bread Lev. 7:12-13. 

[6] because they require two placings which are four placings of 
blood, and laying of hands, and drink offerings, and waving of the 
breast and thigh. 

[7] because it is sanctified from the womb, and it is eaten only by 
priests. 

[8] because it is an animal sacrifice killed with a knife, unlike fowl, 
and there pertain to it traits that classify an offering as Most Holy 
Things. 

[9] because they fall within the class of that which produces blood 
for atonement. 

[10] because it comes on account of sin. 


The corresponding passage of the Tosefta amplifies the matter on 
its own: 

[1] because it makes atonement for a sin. 

[2] because they are wholly given over to the fires to be burned up. 
[3] because its blood is placed on the four corners of an altar and 
on the foundation. 

[4] because it is Most Holy Things. 

[5] because they are eaten for one day unlike peace offerings which 
are eaten for two days and require bread Lev. 7:12-13. 
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[6] because they require two placings which are four placings of 
blood, and laying of hands, and drink offerings, and waving of the 
breast and thigh. 

[7] because it is sanctified from the womb, and it is eaten only by 
priests. 

[8] because it is an animal sacrifice killed with a knife, unlike fowl, 
and there pertain to it traits that classify an offering as Most Holy 
Things 

[9] because they fall within the class of that which produces blood 
for atonement. 

[10] because it comes on account of sin. 


The governing considerations fall into these groups: 

[1] sin and atonement (1, 9, 10) 

[2] wholly consumed on the fires (2) 

[3] more elaborate blood-rite (3, 6) 

[4] designated as Most Holy Things by Scripture (4) 

[5] strict rule governing the eating of the priests’ portion (5, 7) 

[6] beast over fowl = more elaborate over cheaper (8) 

[7] sanctified by nature or circumstance rather than by human de- 
cision (7) 


The indicative traits that mark one classification of sanctification as 
holier than another then derive from circumstance and context. 
Then what makes the difference above all? On the one side, the 
circumstantial rules of the altar govern, e.g., which offering belongs 
wholly to God, which not; which has the more elaborate blood-rite, 
the stricter rule governing the priests’ disposition of their portion of 
the offering, and the like; or Scripture’s own designation. What is 
wholly consumed on the fires wholly belongs to God, so Tosefta 
Zebahim 11:7: The burnt-offering belongs wholly to the Most High, 
but its hide belongs to the priests. Most Holy Things: The blood and 
sacrificial parts belong to the altar, and the meat and hide to the 
priests. Lesser Holy Things: The blood and sacrificial parts belong 
to the altar, and the hide and meat belong to the owner. This is the 
general principle: Whoever has a share in the meat has a share in 
the hides. Whoever does not have a share in the meat does not have 
a share in the hides (M. Zeb. 12:1E), except for the burnt-offering, 
concerning which Scripture explicitly supplied the rule: “And the 
priest who offers any man’s burnt-offering shall have for himself the 
hide of the burnt-offering which he has offered” (Lev. 7:8). On the 
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other side, the motivation behind the offering dictates priority. ‘This 
is expressed in the blanket-rule, M. 10:5: All sin offerings which are 
mentioned in the Torah take precedence over guilt offerings, except 
for the guilt offering of the person afflicted by the skin ailment of 
Lev. 13, because in line with Lev. 14 it comes to render him fit to 
enter the Temple and eat Holy Things. 

So we return to our starting point. The Halakhah of Zebahim 
focuses upon atonement for sin, just as Scripture says time and again. 
The blood-rite and all the elaborate arrangements of a spatial char- 
acter round about it are represented, time and again, as essentially 
a medium for atoning for sin; that is explicitly why the daily whole- 
offerings are required, and, as we have seen time and again, what- 
ever other motivations animate God’s commandments concerning 
the sacrificial cult, the main one, the governing one, repeatedly is, 
atonement for sin. And here, in the Halakhic recapitulation of Scrip- 
ture’s norms and narratives, it is the only variable that transcends fixed 
rules, meaning, it is the only authentic variable. Atonement for sin 
alone appeals to other than established procedures, hence the dis- 
tinction that makes the significant difference. It is not only the 
Halakhah, but also the aggadah, that takes the view of the blood- 
rite: it is principally an act of atonement for sin, and when the rite 
was brought to an end, another medium of atonement had to be 
identified: 


A. One time after the destruction of the Temple Rabban Yohanan ben 
Zakkai was going forth from Jerusalem, with R. Joshua following af- 
ter him. He saw the house of the sanctuary lying in ruins. 

B. R. Joshua said, “Woe is us for this place which lies in ruins, the place 
in which the sins of Israel used to come to atonement.” 

C. He said to him, “My son, do not be distressed. We have another mode 
of atonement, which is like atonement through sacrifice, and what is 
that? It is deeds of loving kindness. 

D. “For so it is said, ‘For I desire mercy and not sacrifice, and the knowl- 
edge of God rather than burnt offerings’ (Hos. 6:6).” 

The Fathers According to Rabbi Nathan IV.V.2 


In this context, we find that the Halakhah and aggadah match in 
finding the governing variable in hierarchizing cultic activities not 
only the formal but also the substantive, not only the ordering by 
the strict character of the rules pertinent to one but not so much to 
another act of service but also the ordering by appeal to the pur- 
pose of the entire exercise. With its recapitulation of the Written 
Torah’s presentation of matters, the Oral Torah makes explicit the 
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critical factor that will bring about the restoration, which turns out 
to be the same power that in the offerings on the altar brings about 
expiation and reconciliation: the realization in actuality of the re- 
quired intention, which only Israel has the power to bring into being. 
Presented with the Halakhah alone, we should have postulated a 
generative story involving intentionality. ‘Taking account of what is 
at stake, we should have readily supposed a transaction of conflict, 
between God’s and Israel’s will. And a story very like the one of Eden 
would have accommodated the facts of the law and explained their 
generative tensions and their recurrent points of insistence. 

The meal offering for the poor accomplishes what the animal 
offering achieves for those wealthy enough to present an entire beast: 
the atonement for sin. That fact, explicit in Scripture, defines the 
question facing the sages of the Halakhah. For the Halakhah of 
Menahot addresses a particular problem: how more than a single 
category of creation accomplishes one and the same task. Scripture 
is clear that animal offerings atone. It is equally explicit that, where 
necessitated by reason of poverty, so do vegetable offerings, meal- 
offerings in particular. Now Scripture carefully delineates and dis- 
tinguishes the product of the herd and flock from the produce of the 
orchard and field, for example prohibiting the wearing of garments 
made from wool together with those made from linen, in the theory 
that what derives from beasts should not be mixed with what de- 
rives from the field. And yet, when it comes to atonement, Scrip- 
ture is equally clear that an offering of the one serves equally well 
with an offering of the other. The way in which the Halakhah sorts 
out matters defines the critical focus of the analysis here, and the 
solution, the specification of rules that apply to both distinct cate- 
gories of offering such as to yield a common result, proves charac- 
teristic of the Halakhic system throughout. So what is achieved 
through the ordering of facts, most of them provided by Scripture, 
vastly transcends the mere recapitulation, within an encompassing 
and rational framework, of familiar data. Through the very work of 
regularization and rationalization, imposing upon meal offerings the 
rules that govern animal offerings, the Halakhah solves a critical 
problem of what we might classify as an ontological character: how 
animal and vegetable, distinct categories of creation, yield the same 
consequence. 

So far as the Halakhah of Menahot makes a statement on how 
Israel relates to God at the altar, it consists of a single proposition: 
those who bear full responsibility for their actions by reason of en- 
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joying full command of their own will stand as equals before God: 
all, rich and poor, sin. 


It is said of the burnt offering of a beast, “An offering by fire, a smell 
of sweet savor” (Lev. 1:9) and of the bird offering, “An offering by 
fire, a smell of sweet savor” (Lev. 1:17) and [even] of the meal offer- 
ing, “An offering by fire, a smell of sweet savor” (Lev. 2:9)—to teach 
that all the same are the one who offers much and the one who offers 
little, on condition that a man will direct his intention to Heaven. 
MIsHNAH-TRACTATE MENAHOT 13:11 


To all accorded responsibility for their actions God affords the 
possibility of atonement and reconciliation. That striking fact then 
underscores that it is not the blood rite that makes the difference, 
for the meal-offering accomplishes exactly the same thing. Just as 
sanctification constitutes a status, not a substantive quality, so the 
altar carries out its task only when man’s attitude and activity war- 
rant: what is appropriate for the altar, not what is not appropriate 
for it, is what ascends. The Halakhah in its norms for actualities then 
characterizes man’s relationship with God: man is responsible for 
his own will, and God responds to man’s will. But knowing who and 
what man is, God gives man ample occasion to manifest the cha- 
racter of his conscience, the quality of his conviction. It is when man 
discerns the inadvertent sin that he has committed and atones the- 
refor that man makes his will conform with God’s will: freely to love, 
freely to obey. That is why the Halakhah in such an elaborate manner 
equates the hugely costly ox with the paltry handful of flour: on 
condition that a man will direct his intention to Heaven. Once more, 
we find in the Halakhah of Holy Things a sustained essay on the 
primacy of Man’s will and on the power of Man through an act of 
subordination to God to change God’s mind about Man. That is by 
revealing an attitude to God, to which God responds, just as God 
responded in Eden when Man rebelled. 


V. ARAKHIN 


We now cross the boundaries set by the story of Eden and Man, the 
Land and Israel—but explore what is implicit in that story, which 
is, the primacy of the encounter between God’s and Man’s wills. Here 
intentionality encompasses another transaction altogether, different 
from the one of atonement. For to understand the meaning of the 
Halakhah of ‘Arakhin, we have to move beyond the limits of atone- 
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ment and to consider what it means for an individual to donate to 
God through the Temple on his own something subject to his will 
and possession, whether his own worth, whether the worth of a 
material good. For we now take up the way in which the Halakhah 
makes provision for individual’s to single themselves out in devotion 
to God through the Temple: what may they do, and what meaning 
does the deed possess? 

Israel not only constitutes a corporate moral entity but also en- 
compasses private persons, all of them capable of independent vo- 
lition and action. How to hold together the public and the personal 
dimensions of the relationship of Israel with God? For Israel forms 
a moral entity comprising moral entities, collectivity and individu- 
ality alike. Israel looks to God in its entirety. Israelites also turn to 
God in their individuality. All Israelites bear equally the obligation 
to support the public offerings of atonement. No Israelite is assigned 
a counterpart, obligatory offering, except in cases of uncleanness and 
purification or of inadvertent sin, in which case he or she may present 
a sin-offering to atone for the unintended act. Other individual of- 
ferings are votive and supererogatory, not obligatory. So while 
embodied Israel is required to present the half-sheqel, forming the 
parts into the whole for purposes of cultic atonement, no counter- 
part obligation is imposed on individuals. 

Reinforcing the lesson of Sheqalim, the main point of Arakhin is 
negative. The Halakhah by its silence stresses that only corporate Israel 
carries out God’s commandments concerning public atonement 
offerings; individuals may not on their own initiative provide them. 
One person may not atone for another person’s sin, but all Israel 
may atone for the sin for which all equally bear responsibility. The 
community alone acts in behalf of entire Israel. Not only so, but 
corporate Israel acts not on its own volition but only when instruct- 
ed to by God’s explicit commandment. And God does not respect 
persons or provide for individuals an occasion for self-aggrandize- 
ment through acts of obligatory piety. ‘That is why—a triumph for 
the Halakhah!—no one may contribute more than the half-sheqel 
for the public atonement offerings. Recognizing neither wealth nor 
poverty, neither utter purity nor total corruption of a given person, 
God permits no distinctions when it comes to atonement. All Israel 
equally bear guilt, having sinned collectively, not merely individu- 
ally, for example with the Golden Calf, which set the stage for the 
provision of the cult. At God’s word Israel formed itself into a col- 
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lectivity, a moral entity, at Sinai; the Torah, once accepted volun- 
tarily by the entirety of Israel, explicitly dictated commandments 
pertaining to the whole community, not only to persons one by one 
(or, more to the point, by families, as at Exodus 12). 

Principally as a matter of personal initiative individuals consecrate 
something of value. Such supererogatory acts of sanctification may 
pertain either to persons or to real estate, and both are covered within 
the Halakhic category of Arakhin, Valuations. That is, specifically, 
the value of persons or real estate is estimated, and the cash paid to 
redeem from the sanctuary the pledged value, whether personal or 
landed, goes to the Temple for its upkeep. Scripture explicitly makes 
provision for such votive offerings of personal worth, specifying the 
requisite number of sheqels that measure the worth of a person of 
a given classification. For an adult male, it is one hundred times the 
half-sheqel paid annually, for an adult female, sixty, and so on down. 
But those who sanctify their own value and cannot pay the fixed sum 
may be subjected to an individual evaluation. When it comes to real 
estate, the Halakhah of the Oral Torah focuses upon the disposi- 
tion of real estate received by inheritance, that is, real estate assigned 
in the original, perfect division of the Land to one or another spe- 
cific party to the entry into the Land. Both personal valuations and 
dedications of real property—fields and houses under specified cir- 
cumstances—represent donations to God through the Temple and 
the priesthood. 


The Lord said to Moses, “Say to the people of Israel, When a man 
makes a special vow of persons to the Lord at your valuation, then 
your valuation of a male from twenty years old up to sixty years old 
shall be fifty sheqels of silver according to the sheqel of the sanctu- 
ary. If the person is a female, your valuation shall be thirty sheqels. 
If the person is from five years old up to twenty years old, your val- 
uation shall be for a male twenty sheqels and for a female ten sheqels. 
If the person is from a month old up to five years old, your valuation 
shall be for a male five sheqels of silver and for a female your valu- 
ation shall be three sheqels of silver. And if the person is sixty years 
old and upward, then your valuation for a male shall be fifteen sheqels, 
and for a female ten sheqels. And if a man is too poor to pay your 
valuation, then he shall bring the person before the priest and the priest 
shall value him; according to the ability of him who vowed the priest 
shall value him. 

Lev. 27:1-8 
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Scripture supplies the main components of the Halakhah, but not 
all of them. The Halakhah of the Oral Torah explores the question, 
what place do individuals find for themselves, for the natural and 
concrete expression of their personal devotion to God? Whatever 
derives from individuals, by reason of personal initiative and idio- 
syncratic motivation to contribute to the public interest goes to the 
upkeep of the Temple, not to the altar except in special circumstances 
to which the Halakhah just now surveyed has made reference. 

True, individuals may present offerings as well. This they may do 
in three contexts, all of a single class. The first is the offering is 
presented when private persons are commanded to, for instance, in 
connection with purification-rites. The second comes when an ex- 
isting obligation is augmented, for example, in the added offerings 
on the occasion of pilgrimage rites. The third is when the individ- 
ual is permitted to present an optional votive offering, e.g., a peace- 
offering or a thank-offering. In all three cases, God has provided for 
occasions to accommodate private circumstances, encompassing even 
individually-motivated offerings. But these do not respond to the act 
of commandment of all Israel, as the public offerings do. And even 
individual gentiles may present offerings of a specified character. In 
this context, then, the stress in Arakhin upon the consecration of 
“value” or scarce resources for the upkeep of the Temple house bears 
both a positive and a negative point. The positive is, when people 
wish to act for God in the public interest, they do so through help- 
ing to maintain the public place. The negative is, when people pro- 
pose to distinguish themselves in divine service, they only contrib- 
ute to the location, not to the activity that takes place in behalf of 
entire Israel. When it comes to supererogatory and votive partici- 
pation in the cult, no one may undertake the obligatory corporate 
offerings. For the sin that requires atonement by entire Israel, each 
individual is equally guilty, none less, no more. The upshot is, un- 
less subject to a commandment to do so, for instance, in connection 
with the Passover, individuals may present offerings only in their own 
behalf, e.g., when required by reason of inadvertent and uninten- 
tional sinful actions and their counterparts, or when motivated by 
reason of celebration, e.g., offerings to augment the obligatory ones 
for the pilgrimage or for Passover. So when it comes to presenting 
offerings to God on the altar, corporate Israel acts by reason of God’s 
instructions and commandments, and individual Israelites cannot act 
in behalf of the entirety of Israel. 
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Individuals, accordingly, contribute their own scarce resources, 
whether property, personalty, or realty, to the public space that is 
consecrated to God. That they have the right to do, because they 
possess and may dispose of goods and land and—in a world that 
countenanced slavery (the buying and selling of persons)—also them- 
selves, their own market-value. Of this they may dispose in accord 
with their own will; they make his will their will, their property his. 
So they give what they command, in proportion to what they hold. 
And that to which they give then corresponds to what is given: in- 
dividual worth to the worth of the Temple building, individually- 
possessed land to the sacred space that sustains the Temple. In that 
they really are distinguished from one another; in that they willfully 
distinguish themselves in Godly dedication. 

But here once more God’s perspective differs from man’s. When 
it comes to God’s Valuation of persons as of atonement offerings 
whether meat, whether grain, all are equal; when it comes to man’s, 
the beautiful are worth and give more, the ugly less. That under- 
scores the fact: when the Halakhah takes the measure of individuals 
within entire Israel, all weigh equally and give appropriately. When 
the Halakhah accords to individuals the right to distinguish them- 
selves, it carefully defines that by which they take their own mea- 
sure and restricts to appropriately-corresponding loci and foci that 
to which they then may donate. That is why, when moved to vol- 
unteer to God something of personal value, individual Israel have 
every right to pledge the value of their persons or property. In line 
with the Written Torah, the Halakhah of the Oral Torah deemed 
it entirely rational to devote scarce resources to the upkeep of the 
Temple, entirely proper for individuals to do so on their own. And,— 
a point we should not miss—also in line with the provisions of Lev- 
iticus, supererogatory donations to the priesthood, either immedi- 
ately, through the herem, or in the course of nature at the end of 
the Jubilee-cycle, certainly had their place. 

That fact brings us to a second answer to the question, Why is it 
that individuals have the right voluntarily to contribute to enhance 
public space in the holy place, on the one side, and to sustain the 
priesthood, on the other? To answer that question out of the Hala- 
khah but now another, if kindred, sector of the Halakhah, we ask 
another: Under ordinary circumstances, who must support the priest- 
hood and its activities? The answer is, the householder, out of the 
produce of his land. Then in permitting individuals to pledge per- 
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sonal Valuations of themselves for the support of the Temple, the 
Halakhah treats the population without land, including the popula- 
tion without the Land, as equal in all ways to the enlandised house- 
holder. The entire population of Israel, at home and in the Exile, 
finds itself in a position of equality vis a vis the holy place and its 
staff. The stress on the equalization of all Israel in the matter of 
personal Valuations is explicit: wealth and poverty, beauty and its 
opposite—these play no role in assessing the worth of a person who 
pledges his, or another’s, Valuation to the upkeep of the Temple and 
its priesthood. And just as the householder may contribute more than 
the prescribed minimum, may decorate his firstfruits and contrib- 
ute the supplementary decorations, for example, so every individu- 
al enjoys the same option. He or she has every right to pledge not 
the fixed Valuation—the price fixe—but the actual worth, and the 
Halakhah takes pains to differentiate the fixed Valuation from the 
actual worth and dictate how the latter is assessed. 

We should not, however, lose sight of that other focus of the 
Halakhah, the dimension of enlandisement. Here too, the Halakhah 
shows the traits of a tightly crafted system, identifying some few 
messages and repeating them in many variations. So we ask, when 
it comes to optional acts of devotion, how does the Halakhah real- 
ize its established recognition of the special position of the enland- 
ised class? If the Halakhah makes provision for those without land 
and without the Land to participate in the support of the sacred space 
and its servants, it accords to a particular class of householders a 
very special opportunity. That class consists of Israelites who hold 
shares in the Land by reason of inheritance, that is, Israelites who 
are enlandised by genealogy. They represent the incarnate union of 
Israel and the Land—the family bound to the Land from the very 
beginning. 

Theirs is something very particular to give, if they wish. It is land 
within the Land received by inheritance, that is land received in the 
division of the Land in that perfect moment at which Israel came to 
rest, before sin renewed the wanderings. Sages in the aggadah 
maintain that, had Israel not sinned, Scripture would have concluded 
with the book of Joshua; there would be no further story to tell. That 
accounts for the conception of the original division, in stasis, as the 
point at which sinless Israel attained perfection—if only for a brief 
spell. And that conception explains the Halakhah before us, that is, 
the reversion to the perfect beginning of Israel in the Land. Specif- 
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ically, when that part of Israel that holds Land from the originally- 
perfect division in stasis are moved to sanctify their portion of the 
Land to God, that land in the natural course of events finds its way 
into the possession of the priesthood. If the original family attached 
to the Land—to a particular plot of land—no longer holds it, then 
how better to regain perfection than assign the plot to the priest- 
hood, to hold in perpetuity in behalf of all Israel, beneficiaries of 
the priesthood and its labor in the divine service. 

Here the circle closes; here we identify the ultimate medium for 
the incarnation of Israel in the Land, that class of Israel that is 
sustained by God’s portion of the produce and that is required to 
eat God’s portion of the produce in conditions of cultic purity. The 
priesthood, denied a portion by families in the Land and nourished 
instead by God’s share, now collectively, as a genealogical entity, 
enters upon possession of the Land, which, in consequence, returns 
to God’s dominion in an exact sense. Here, then, a particular class 
of Israel, the genealogically-enlandised, as I said, representative of 
the perfection of old, has in its power to take a step toward the 
restoration: the repossession of the Land in behalf of entire Israel. 

To understand the details of the matter, we recall that if some- 
one dedicates a field received by inheritance, he redeems it from the 
Temple (that is, contributes the cash in place of the land) by a fixed 
valuation set in relationship to the Jubilee: an annual payment col- 
lected for the years that the purchaser of the land may utilize the 
field before restoring ownership to the original donor at the advent 
of the Jubilee. If someone dedicates a field he has (merely) purchased, 
it is sold for whatever it is worth; the one who bought and then 
dedicated it never gets it back. If the field is not redeemed by the 
person who received it in the lineage of the original division of the 
Land, the priests get it. The upshot is simple: over time, through the 
working of the Jubilee Israel restores to God the possession, not 
merely the ownership, of the Land. 

That is in two distinct processes. First of all, a part of the Land 
returns to God’s dominion through the priesthood, which receives 
title as noted to those fields received as an inheritance that are not 
redeemed at the Jubilee. Second, at the Jubilee, the climax of seven 
Sabbatical years, the entire Land not only reverts to the condition 
of public, ownerless property—all now belonging to God—but also 
regains its original condition. That is to say, the Land is restored to 
that condition of stasis that it attained when Israel first entered into, 
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and divided the Land and before Israel’s sin, leading to the loss of 
the Land, commenced. The Jubilee reclaims for the Land the con- 
dition it enjoyed before Israel sinned and the Land passed into oth- 
er hands. 

The Halakhah of Arakhin carries us far afield. On the surface, 
the Halakhah addresses some rather superficial questions about the 
definition of a particular kind of verbal undertaking, a vow of one’s 
(fixed) Valuation or of one’s (market) value, with special reference 
to technical questions of the effect of language and the like. But in 
dialogue with the Halakhah of the Written Torah, the Halakhah of 
the Oral Torah in Arakhin writes a complex account of Israel’s 
relationship with God without the Land and within, through the 
medium of the Land and through other media altogether. Provision 
for landless individuals to sanctify their worth, either a fixed Valu- 
ation or their actual value, accommodates Israel wherever located. 
And that provision finds its match in the occasion for enlandised 
individuals to sanctify their land in the Land, which, we see, tran- 
scends the mere transfer of value and restores the condition of per- 
fect stasis disrupted by Israel’s own sin. However complex the de- 
tails, though, the statement proves simple: Israel has the power to 
effect the sanctification of what is subject to Israel’s own will. Indi- 
vidually, not only jointly, Israel engages with God as God wishes to 
be engaged with. And that engagement brings about transactions both 
enlandised and transcendent. Locative and utopian, Israel ultimately 
meets God at the very center of space and time: the Temple altar 
itself, to which we now turn. 


VI. BEKHOROT 


Let us first survey the principal parts of the Halakhah, then reflect 
upon their theological message. The halakhah has chosen, out of the 
topic of firstlings, a diverse program of inquiry, not so well focussed 
as elsewhere. But out of the details, a few striking generalizations 
do emerge, and these pertain to the critical tensions and generative 
concerns of the halakhah overall: Land of Israel, people (genealogy) 
of Israel, and how the sanctification of each dictates their respec- 
tive obligations to God. 

Who is Obliged to Distinguish the firstborn: The obligation to assign 
to God the beasts, wholly owned by Israelites, that he has chosen 
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for himself by bringing them out of the womb first of all pertains 
only to Israel. Gentiles are not subject to the requirement, and gen- 
tile ownership of beasts subject to Israelite control exempts the first- 
born of that flock or herd. Priests and Levites also are exempt from 
having to redeem the firstborn of an unclean beast. God only wants 
Israelite firstborn, as he only wants his share of the Israelite crops 
of the Land of Israel. 

The Firstborn of an Ass (=unclean beast): Among all unclean beasts, 
liable to the law of the firstling is only the ass alone. One has either 
to kill the beast by breaking its neck or to redeem the firstborn of 
an ass with the designation of a lamb in its place. If one did not want 
to redeem it the firstling of an ass, he breaks its neck from behind 
with a hatchet, and buries it. The requirement of redemption takes 
precedence over the requirement of breaking the neck The redemp- 
tion-lamb belongs to the priest, and the firstling no longer falls into 
the priest’s domain. 

The firstborn of a cow (=clean beast): If a clean beast’s offspring is 
unblemished, the law of the firstling applies; but if the offspring is 
blemished permanently, then the animal is available for secular 
purposes; if the beast was consecrated before the blemish came, or 
if the blemish was transient, the beast is consecrated: All Holy Things, 
the permanent blemish of which came before their consecration, and 
which were redeemed are liable to the law of the firstling, and to 
the priestly gifts, and go forth for secular purposes, for sheering and 
for labor. And their offspring and their milk are permitted after their 
redemption’ they are deemed unconsecrated beasts for every pur- 
pose. All Holy Things, the consecration of which came before their 
blemish, or in which was a transient blemish before their consecra- 
tion, and in which afterward a permanent blemish appeared, and 
which were redeemed are free of the law of the firstling, and from 
the priestly gifts. They also do not go forth for secular purposes, for 
sheering and for labor. 

Not Shearing the Firstling (Dt. 15:19): One may not pluck the wool 
of the firstling or cut it in the process of breaking the neck. If hair 
falls out before slaughter, and then the beast is killed and so ren- 
dered permitted for appropriate purposes, the hair becomes avail- 
able as well. The act of slaughter renders the firstling permitted. 

Blemishes that Permit Slaughtering a Firstling, Removing it from the Priest- 
hood and the Altar, and Blemishes that Prohibit a Priest from Serving at the 
Altar: Israelites must tend the firstling for a month or so before 
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handing it over to the priest. The firstling must be eaten during the 
first year, whether it is unblemished and redeemed, or blemished and 
not. If the beast is blemished, the owner may eat it. If the owner 
slaughters it and then shows the blemish to an expert, who deter- 
mines that it was permanent, he may or may not eat the animal. If 
someone who was not expert examined the firstling and said it was 
permanently blemished, the firstling is buried and may not be eat- 
en. If the beast is slaughtered and the meat sold, it may not be sold 
in the market place, where demand is higher; that would be to the 
advantage of the owner. When the advantage falls to the sanctuary, 
it is permitted to sell the redeemed meat in the market, to yield a 
better price to the sanctuary; the private person does not enjoy the 
same advantage. When the firstling is eaten under priestly auspices, 
Israelites may join in, as may gentiles. If someone deliberately blem- 
ished a firstling, it may not be slaughtered by reason of that blemish, 
but it may be slaughtered by reason of some other. If an animal is 
blemished by a man, Israelite shepherds may testify that they came 
about unintentionally, but priest-shepherds may not testify, since it 
is to their advantage that the beast be deemed validly blemished; then 
it is given to them. 

The blemishes that disqualify the beast for the altar and so per- 
mit slaughtering and eating a firstling at home (Dt. 15:21) and those 
that disqualify a priest run parallel, with additional points of disqual- 
ification affecting the priesthood. 

Firstborn of Man: The firstborn male belongs to the priest and has 
to be redeemed, as Scripture says through the payment of five shekels. 
The payment must be in cash, not in something of equivalent value. 
The firstborn in regard to the priesthood may not be firstborn in 
respect to the rights of primogeniture. There is a firstborn in respect 
to inheritance, who is not a firstborn in respect to the priest, a first- 
born in respect to the priest who is not a firstborn in respect to 
inheritance, a firstborn in respect to inheritance and in respect to 
the priest, and there is one who is not a firstborn either in respect 
to inheritance or in respect to the priest. Who is he who is a first- 
born in respect to inheritance and not a firstborn in respect to the 
priest? [1] He who comes after an untimely birth whose head emerged 
alive, [2] or after a nine-month-old birth the head of which emerged 
but which was dead, and he who comes after an abortion. [1] He 
who had no children and who married a woman who already had 
given birth—[2] or if she was a bondwoman and then made free, 
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[3] a gentile and converted, after she came to the Israelite, she gave 
birth, he is a firstborn in respect to inheritance but not a firstborn 
in respect to the priest. So the claim of God through the priest applies 
only in the most literal sense: the firstborn to emerge from the womb. 

Tithe of Cattle: All natural-born cattle are subject to the tithe. But 
that is not so for hybrids, terefah-beasts, or beasts born through 
caesarian section. What is important here is that the tithe of cattle 
is required even from herds and flocks located outside of the Land 
of Israel, and it is required even when the Temple is not standing. 
It is an on-going obligation, meaning, the tithe is collected from one’s 
entire herd and flock, we should say, a tax on capital, not only in 
income. But in the present context the fact that the tithe is required 
outside of the Land means that it is the Israelite’s possession, not 
location in the Land, that imposes the obligation to tithe, a person- 
al, not a locative, criterion. Then the analogy begins with the obli- 
gation to redeem the firstborn Israelite male and extends to the 
parallel obligation to redeem the tithe of Israel’s flocks and herds, 
wherever situated. Genealogy shades over into possession, not loca- 
tion. 

Since the tithe is not enlandised, it also is not connected with the 
agricultural calendar of the Land of Israel, commencing as it does 
with Passover. Instead, wherever one is located, one tithes the an- 
imals born in a stated period over a cycle, marked by Passover, 
Pentecost, and Tabernacles. The only point of differentiation—tak- 
ing account of the agricultural calendar of the Land of Israel with- 
out imposing that cycle upon the tithe of the herds and the flocks— 
is that animals born after Passover (“new”) are tithed as a group, 
those already in being prior (“old” likewise. Like the tithe of the crops 
of the Land, the tithe of the herds and flocks is paid over to the priest. 
The manner of identifying what is to be tithed must be random and 
casual, allowing chance to take over, as with the heave-offering and 
other agricultural offerings in the Land. The act of tithing must be 
detailed and explicit; it is not enough to separate ten out of a hun- 
dred, but a process of selection by chance must be effected. The 
animals must pass before the farmer to be explicitly counted out, 
with every tenth one taken for the tithe. That is the counterpart 
process to the taking up of grain from the harvested crop, that is, 
the “heave-offering.” 

Man—the householder—by his act of intentionality sanctifies most 
offerings for the altar. Whether beast or bird, the offering is the 
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Israelite’s choice. But, identifying his selection among animals and 
man, God effects acts of consecration as well. The best comes first. 
Specifically, he selects the firstfruits of the life-processes of Israel 
itself—counterpart to the firstfruits of the Land taken by the house- 
holder to the priest. These are God’s designation of the firstborn 
males among animals, of Israel among the nations, and of the priest- 
hood among Israel. The class of animals that end up on the altar 
that God chooses correspond to a class of mankind linked to the altar 
and a class of Israel also chosen by God. The first therefore is com- 
prised by firstborn animals, the second, by firstborn male Israelites, 
redeemed from the altar, and the third, by the priesthood, fed from 
the altar and accorded special rights over the firstborn of animals 
and of Israel. What these three classes bear in common, then, is that 
all are sanctified by God’s, not man’s, selection. 

But among the three, the firstborn among beasts belonging to 
Israel, when brought into juxtaposition with the firstfruits of the soil 
of the Land of Israel, conveys the message that the Halakhah wish- 
es to set forth through this particular category. What is conveyed is 
the equivalency of Israel to the priesthood. While the Halakhah of 
firstlings encompasses the firstborn of man, the firstborn of a clean 
beast, and the firstborn of an unclean beast, the exposition of the 
Halakhah explicitly treats the priesthood, within Israel, as equiva- 
lent to the firstborn among clean beasts, meaning, blemishes that 
disqualify beasts from the altar disqualify priests from serving at the 
altar. So the equivalency of the firstborn of any Israelite couple (here 
the woman’s condition is essential to the transaction) and the priests 
is established. 

Firstlings and the tithe of the herd and flock compare to firstfruits 
and the tithe of the field and orchard and express the same concep- 
tion. God claims his share out of the best of the produce. But here 
God’s claim takes effect not when man determines to make use of 
the produce of the Land, as in the case of tithes and heave-offerings 
of crops of the Land of Israel. Rather, God’s claim on the fruit of 
the womb comes into view as soon as the offspring, human or an- 
imal, emerges. Upon birth, then, the firstling is holy, belonging to 
God, hence the priesthood, and has to be redeemed in the case of 
man or otherwise disposed of in the case of animals. 

Firstlings derive only from the Land, while overseas herds and 
flocks are supposed to be tithed. Since both are destined to the 
priesthood, the difference lies in provenience. The fact that they are 
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owned by Israelites makes them eligible for tithing, and that is without 
regard to where they are raised. And that underscores the main point 
I discern in the Halakhah, which is the genealogical link of Israel to 
the altar. When it comes to first-born, whether among animals or 
people, derivation from Israel, not localization in the Land of Isra- 
el, governs. The pointedness of that principle emerges most sharply 
when we compare firstlings to firstfruits. 

By contrast to firstfruits, obligatory only for Israelite landholders, 
firstlings must be presented by all Israelites, not only in the Land of 
Israel but wherever they are located, who own herds and flocks. And 
all Israelites’ firstborn male children, wherever they are born, must 
be redeemed. So the source of sanctification is personal, therefore 
utopian, not enlandised, and here we find ourselves within a realm 
of sanctification that derives from genealogy, not geography. Birth 
to an Israelite father and mother (within the qualifications the Hala- 
khah sets forth) imposes the liability of redemption upon the father, 
and birth to an Israelite owner imposes liability to tithing the herd 
or flock. Note the contrast to the obligation for firstfruits: what 1s 
required is firstfruits of those species in which the Land specializes; 
who is obligated is, the Israelite who not only possesses a share in 
the Land but also derives from the Israel to whom the Land was 
initially handed over. A more striking contrast would be difficult to 
locate than the one that differentiates firstfruits from the firstborn 
of man and beast, on the one side, and the obligation to tithe the 
herd and flock, on the other. 

Contrast the message of the Halakhah of Bikkurin,, firstfruits, with 
that of Bekhorot, firstlings. The presentation of the firstfruits defines 
the occasion for declaring who is, and who is not, that Israel of whom 
Scripture speaks, the one to whom reference is made in the state- 
ment, “A wandering Aramean was my father, and he went down 
into Egypt and sojourned there, few in number; and there he be- 
came a nation, great, mighty, and populous. And the Egyptians 
treated us harshly and afflicted us and laid upon us hard 
bondage...and the Lord brought us out of Egypt with a mighty hand 
and an outstretched arm, with great terror, ...and he brought us to 
this place and gave us this land, a land flowing with the milk and 
honey. And behold, now I bring the first of the fruit of the ground 
that thou, O Lord, have given me.” Presenting firstfruits and recit- 
ing the declaration characterize one who is wholly Israel, possess- 
ing both the Land by inheritance and the genealogy that mark one 
as such. 
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But firstlings, also presented to the priesthood, require no such 
declaration. God possesses them from the womb, and, if unblem- 
ished, they are offered up to him or redeemed from him, with ref- 
erence to beast and man respectively. So firstfruits testify to enlan- 
dised Israel, firstlings to genealogical Israel. When it comes to 
genealogical Israel, as distinct from enlandised Israel, everyone 
participates—from the womb. That is the critical point. Converts, 
on the one side, and non-householders (landowners) on the other, 
fall outside of the rite of firstfruits. Those who cannot state that the 
Land is theirs find themselves excluded from the Israel, possessed 
of the Land, who celebrate their relationship with God in the rite 
at hand. But all Israel, wherever they are located, tithe their herds 
and flocks, and all Israel men and women may potentially produce 
firstborn. 

Firstlings and firstfruits celebrate the procreation of life, the one 
by animate Israel (encompassing its herds and flocks), the other by 
the Land of Israel. Firstfruits focus upon the Land as the particular 
medium for the celebration of life, the Land as the womb for the 
seed planted by the householder and nurtured by God and taken 
over by the priesthood. The laws of the firstborn and of tithing the 
flock and the herd celebrate life in a different way, now, life formed 
in the womb of the seed planted by animate Israel (including, once 
more, Israel’s flocks and herds). So the Halakhah celebrates Israel 
in the Land and Israel detached from the Land. 

In this context we recall the contrast between ordinary offerings 
and firstfruits. Anyone may buy a beast or bird or cereal and des- 
ignate it for a personal purpose. Only the householder presents first 
fruits. Anyone may declare the classification of a beast or bird or 
cereal, e.g., a sin-offering, a guilt-offering, a freewill-offering, a peace- 
offering. Only the householder may classify the produce as firstfruits 
by an explicit designation. When it comes to the firstling and the 
tithe of the herd and flock, any Israelite participates through own- 
ership, but only God designates what or who qualifies—which beast, 
which son. That the firstborn son must be redeemed from God 
contains the entire statement. The rite of firstfruits defines the rela- 
tionship of Israel and God in acutely personal terms, invoking the 
“P” and the “my,” in giving back to God the first testimonies to God’s 
on-going benevolence. Firstfruits makes the relationship between God 
and Israel personal and immediate, familial and genealogical—wholly 
through the nexus of the Holy Land. 
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Firstlings, by contrast, represent God’s giving back to Israel the 
fruit of the womb of herd or flock or woman. Whoever owns ani- 
mals, wherever he lives, like any husband and wife in the appropri- 
ate circumstance is a candidate for entry into that relationship, for 
receiving that gift of a future and a hope, and for giving back to God 
the first of what God has given to him. So the Halakhah wishes to 
state that Israel in its fleshly embodiment of families through gene- 
alogical ties relates to God at the Temple through the gifts of grace 
presented by the Land. Then the Halakhah can make no more 
particular and concrete statement than it does through the laws of 
the firstfruits. So too, the Halakhah wishes to state that God shows 
grace to Israel in the fleshly embodiment of families by giving first- 
born sons to their mothers and fathers, and by giving firstborn off- 
spring to herds and flocks. And it finds in the Written Torah’s laws 
of firstlings the ideal medium for that statement. I cannot imagine 
a more just and exact match between the medium and the message. 


VIL. Merman 


Israel’s relationship with God requires clear lines of distinction be- 
tween what belongs to God and what belongs to the Israelite. But 
the distinction between secular and sacred proves complex, the gra- 
dations are several, and the nuances such that Scripture’s admoni- 
tions against trespassing on the territory of the sacred are consider- 
ably complicated. An animal, originally secular, when identified to 
serve as an offering passes through four stages: it is consecrated, 
therefore susceptible to sacrilege; it is susceptible to invalidation by 
a person not wholly in a state of cleanness but also not unclean; it 
is susceptible to the prohibitions of refuse, remnant and uncleanness; 
and it is no longer susceptible to sacrilege. 

The act of sanctification on its own commences a process, it does 
not transform what has been sanctified. The fact that what is sanc- 
tified may be resecularized underscores the Halakhic principle that 
directs attention to matters of attitude and negotiation and away from 
issues of the working of the sacred ex opere operato. For, time and again 
we have seen, sanctification is a matter of status, not a matter of 
substance. And that forms the main point of the law, which is the 
variable status of that which has been sanctified. The principal prob- 
lem that occupies the Halakhah is, what is the status of a Holy Thing 
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that has been subjected to sacrilege? The governing theory is, if we 
punish a person for inadvertently committing sacrilege, we treat as 
secular what has been subjected to sacrilege. 

That principle places narrow limits on the matter of sacrilege. For, 
the Halakhah holds, once anyone may legitimately use what is God’s, 
then the status of sanctification—what belongs uniquely to God— 
is suspended. If any person may legitimately utilize for his own benefit 
a Holy Thing, even a priest, the Holy Thing is no longer subject to 
sacrilege. So an ordinary Israelite who inadvertently eats meat of an 
offering that the priests have every right to consume, he is not guilty 
of sacrilege. Once the meat of a meat offering has been permitted 
to the priesthood, the blood having been sprinkled on the altar, then 
the meat that is left for the priests is no longer subject to sacrilege. 
Since some persons are permitted to enjoy them, anyone who en- 
joys them is not guilty of sacrilege. So long as there has been a time 
at which the Holy Thing was permitted, sacrilege is no issue. What 
belongs wholly to God, by contrast, as a burnt offering, is subject to 
sacrilege. If this is done inadvertently, one pays the value of what 
he has used plus an added fifth of the value and also offers a ram of 
a specified price as a guilt offering; that effects atonement. 

The definition of sacrilege as an act of inadvertence bears impli- 
cations for assigning responsibility. Take the matter of agency for 
example. The agent who carried out his errand and thereby inad- 
vertently committed an act of sacrilege—the householder who ap- 
pointed the agent is responsible and inadvertently has committed the 
act of sacrilege. If the agent did not carry out his errand in commit- 
ting an act of sacrilege, the agent is responsible and inadvertently 
has committed the act of sacrilege. If he sent by means of an agent 
who was a deaf-mute, an imbecile, or a minor to purchase goods 
with money which unbeknownst to the sender, was consecrated, if 
they carried out their errand, the householder has committed the 
act of sacrilege. If they did not carry out their errand, the storekeeper 
has committed the act of sacrilege. If he sent something by means 
of a person of sound senses, and realized before he reached the store- 
keeper that the coins are consecrated and therefore regretted hav- 
ing sent those coins, the storekeeper will have committed the act of 
sacrilege when he pays out the coins. 

The premise of the Halakhah then rests on a reading of Israel’s 
proper intentionality. The Halakhah of Me‘ilah rests on the assump- 
tion that Israel maintains the correct intentionality for Holy Things. 
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Israelites are assumed not to wish to appropriate for their own use 
what belongs to God and will not do so. If they do so and realize it, 
they make amends. In this way they make manifest their correct 
attitude, they realize and embody what the sacrificial process is meant 
to nurture: acceptance in full freedom of will of God’s dominion. 
And for his part, God responds to the manifest right thought with 
its counterpart. That is why he readily gives up what is his; once 
the priest has a right to part of an offering, God’s claim to the of- 
fering is set aside, and sacrilege no longer pertains. The upshot is, 
the act of sanctification effects a change in the status of what is 
sanctified, but only for a limited period and for a highly restricted 
purpose. In imposing such a narrow construction to the matter of 
sacrilege,—inadvertent misuse of what God alone may use—the 
Halakhah underscores a now-familiar principle. It is that sanctifica- 
tion is relative to Israel’s condition, not intrinsic to the condition of 
what is consecrated. How better say so than by treating as secular 
what has one time only been subjected to sacrilege or what has to 
someone, if not the right one, been permitted for personal benefit? 

Then at stake in sacrilege is the minimum protection of Holy 
Things from inadvertent misuse, on the one side, and the maximum 
instantiation of the conditional, not absolute, status of sanctification, 
on the other. Then balancing sacrilege against sanctification, the 
Halakhah weighs what is done by inadvertence against what is done 
with full deliberation. The act of sanctification vastly outweighs the 
act of sacrilege. That is because by the Written ‘Torah’s definition, 
sacrilege subject to an atoning offering—and that is what is at stake 
here—takes place by inadvertence, not by an act of will. Sanctifica- 
tion, by contrast, comes about by an act of praiseworthy will. The 
Halakhah has not only recapitulated the familiar notion of sanctifi- 
cation as a matter that is relative to circumstance, it has also made 
an eloquent statement indeed that in the cult Israel relates to God 
in full sincerity. The occasion of unintended sacrilege, its discovery 
and atonement, match the moment of sanctification: the Halakhah’s 
disposition of both transactions underscore what the Halakhah finds 
important in the meeting of God and Israel at the altar: Israel’s 
exemplary love and loyalty to God. 
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VIII. TEMURAN 


With Temurah we reach an appropriate conclusion to the protract- 
ed account of the Halakhah that defines Israel’s relationship with 
God at the intersection of Heaven and earth: Jerusalem’s Temple 
and its altar. At issue is the use of language to classify, and for once 
at stake is not the disposition of one’s intentionality but the concrete 
results of actual speech. What we learn concerns the last detail of 
how Heaven and earth intersect through acts of speech unnuanced 
by considerations of attitude or will; in the present case, what one 
says on its own makes all the difference. The Halakhah that frames 
Israel’s relationship with God completes its work here, with a small 
corpus that makes an important point, one dealing with the finality 
of speech. It is that the Israelite’s act of sanctification through speech 
irrevocably transforms the status of that which is sanctified, without 
regard to any further act of sanctification or deconsecration that the 
Israelite then may undertake in connection with that same beast. As 
we see, In concrete terms, one may not substitute a secular beast for 
an already-consecrated beast. If he proposes to do so, then the ini- 
tial act of sanctification is unaffected, but the further act of sancti- 
fication is valid in its own terms. It is Scripture that establishes both 
principles—the indelibility of the original act, the effect of the sec- 
ond act, of consecration. The Oral Torah amplifies and extends 
Scripture’s rule within Scripture’s frame of reference. 

We find ourselves dealing with a familiar principle, the one en- 
countered at M. Zeb. 10:1 that the altar sanctifies what is appropri- 
ate for it, but does not sanctify what is not appropriate for it. Then, 
it must follow, once an Israelite has sanctified to the altar what 
belongs there, the act is irrevocable, even though its consequences 
may vary according to circumstance and procedure. There is, then, 
no possibility of changing one’s mind, only the requirement of sort- 
ing out the results of one’s initial decision and act of intentionality. 
And that same conception governs here: once one has sanctified a 
beast, he cannot deconsecrated it by replacing it with another. The 
initial act is valid, assuming that the beast is one that appropriately 
serves in the classification for which it has been designated. True, 
one may redeem from the status of sanctification an animal that he 
has consecrated, as Lev. 27:15 makes explicit: “And if he that sanc- 
tified it will redeem his house, then he shall add the fifth part of the 
money of thy valuation” (Lev. 27:15). But redeeming what has been 
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sanctified is not the same thing as nullifying the original act, e.g., 
by an act of substitution of one thing for something else, specifical- 
ly, the substitution of a secular beast for one already sanctified. 

The law of substitution encompasses an anomaly: an act contrary 
to the Torah produces effects of which the Torah takes account. One 
is not permitted to substitute one beast for another. If one does so, 
however, consequences follow. That anomaly hardly presents a sur- 
prise, given the purpose of the cult, which is to atone for sin. Even 
in the very heart of the cultic process, the consecration of the beast 
by the Israelite as a medium of reconciliation with God, a violation 
of God’s instructions will be accommodated. One may say, just as 
the altar sanctifies what is appropriate to it but does not sanctify what 
is not appropriate to it, so the act of consecration of a beast sanc- 
tifies not only the beast that is appropriately classified, but any beast 
that is declared comparable thereto—that is appropriately sanctified 
like the originally-consecrated animal. The violation of the Torah 
having taken place, the transaction then is accommodated by the 
encompassing power of the altar itself. 

The issue is, what is the law governing the consequence of per- 
forming an action that, on its own, is illegal and null? Does a per- 
son bear the sanctions for an action that produces no legal effects? 
Or do we maintain that, since the action is null, there is no penalty 
for the consequences? That issue, of course, is active in the Hala- 
khah before us, and the achievement of the framer of this mighty 
passage is to show how broad and deep are the implications of the 
rather simple question, settled before us in an uncompromising way. 
Judah states the matter well (B. Tem. 2A): All can be involved so as 
to effect a valid substitution [substitute a beast for one they have first 
designated as a sacrifice for that the second beast enters the status 
of the originally-consecrated one—all the same are men and wom- 
en. Not that a person is permitted to effect a substitution. But if one 
has effected a substitution, it [that which is designated instead of the 
beast already consecrated is deemed a substitute [and also consecrat- 
ed. And the man who does so incurs the penalty of forty stripes. 

But that anomaly does not form the center of interest for the 
Halakhah. The basic issue of the Halakhah of Temurah is whether 
or not the status, as to sanctification, of that which is sanctified is 
subject to revision. And the position of the law is that once some- 
thing has been sanctified, not only is the sanctification indelible 
(except through the Halakhah’s own media of secularization) but it 
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is permanent in its character. That is to say, one may not change 
the status of an already sanctified beast from consecrated to secu- 
lar, and one also may not change the level of sanctification, e.g., 
declaring Most Holy Things to Lesser Holy Things or vice versa. 
This is stated in the following language: All the same are Most Holy 
Things and Lesser Holy Things: one is not permitted to effect a 
substitution, whether on a weekday or on the Sabbath. They do not 
change them from their status as to sanctification, even from a less- 
er status of sanctification to a greater status of sanctification, and it 
is hardly necessary to say, from a greater status to a lesser status of 
sanctification. If one said concerning a firstling or concerning peace- 
offerings, “Lo, these are a burnt-offering,” he has said nothing. And 
it is not necessary to say, if he said concerning a burnt-offering, “Lo, 
this is a firstling,” “Lo, this is peace-offering.” 

Because the act of substitution is null, the categories of offerings 
play no role in the working of the Halakhah. They substitute one 
animal for others different from it. And why not, since the original- 
ly-sanctified beast is unaffected by the declaration of substitution. ‘The 
only trait of that beast that pertains is its sanctification, not the 
category as to sanctification that applies. 

Here the Halakhah takes account of an act that is illegitimate but 
that produces effects. One may not substitute a beast for an already- 
consecrated one, but if he does so, his act takes effect: Not that a 
person in any event is permitted to effect a substitution. For it is 
forbidden to make such a statement of substitution of a now-secular 
beast for one already consecrated. But if one has effected a substi- 
tution, it that which is designated instead of the beast already con- 
secrated is deemed a substitute and also consecrated. And—as we 
have already noted—the person who does so moreover incurs the 
penalty of forty stripes. Not only so, but while on the Sabbath one 
may not effect an act of consecration, an act of substitution produc- 
es the anticipated result. 

How, then, are we to relate this segment of the Halakhah gov- 
erning Israel’s relationship with God through the cult to the larger 
issues that the Oral Torah consistently introduces? Maimonides’ 
interpretation of the matter introduces considerations of intention- 
ality. But in his reading of matters, intentionality concerns morali- 
ty: one may have the plan of cheating God of what is due him. 
Scripture certainly validates that reading of matters. Here is his 
language: 
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The Law has plumbed the depths of man’s mind and the extremity 
of his evil impulse. For it is man’s nature to increase his possessions 
and to be sparing of his wealth. Even though a man had made a vow 
and dedicated something, it may be that later he drew back and re- 
pented and would now redeem it with something less than its value. 
But the Law has said, “If he redeems it for himself he shall add the 
fifth.” So, too, if a man dedicated a beast to a sanctity of its body, 
perchance he would draw back, and since he cannot redeem it, would 
change it for something of less worth. And if the right was given to 
him to change the bad for the good, he would change the good for 
the bad and say, “It is good.” Therefore Scripture has stopped the 
way against him so that he should not change it and has penalized 
him if he should change it and has said, ‘Both it and that for which 
it was changed shall be holy.’ 

MAIMONIDES, SUBSTITUTED OFFERINGS 4:13, TRANS. H. Dansy, P. 188 


Maimonides focuses upon the matter of intentionality; framing the 
point Halakhically, we might say, the second act of intention—con- 
secrate this beast—is deemed valid but does not nullify the first act 
of intention—the one that sanctified the initial beast for which the 
second is meant as a substitution. 

But it is a mistake to read Temurah as an essay involving consid- 
erations of will or attitude, except as an explanation for the basis of 
the law, not the details of its working. For as a matter of Halakhah, 
the act of substitution takes effect even though not deliberately ar- 
ticulated. Then the upshot is, the Israelite’s act of sanctification 1s 
indelible and can be nullified only by the suitable procedure spec- 
ified in Scripture; the act of substitution, whether deliberate or not, 
bears no consequence for the status of the consecrated beast. But, 
deliberate or not, the act of substitution takes effect for the beast set 
forth as the substitute. So in the concrete way in which intentional- 
ity or attitude or will plays a decisive role in the classification of 
things—holy, common, for instance—intentionality makes no differ- 
ence in the Halakhah of Temurah. It follows that, so far as inten- 
tionality registers, it is only in the most general terms of the moral 
will; the Halakhah of Temurah contains the opposite message, which 
is, in disposing of the beast declared a substitute, the matter of in- 
tentionality in the act of declaration plays no role, as is explicitly 
stated. 

Then what do I maintain defines the stakes of the Halakhah of 
‘Temurah? To understand the answer, we have to revert to the ex- 
plicit statement that an action in its own framework bears no power 
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ex opere operato; that is to say, if I put on the altar what does not belong 
there, I remove it; the act itself is null. But language on its own in 
the Halakhah does bear power. Now, if I wished to make the state- 
ment that God not only hears and answers prayer and the other 
verbal formulations of their relationship with God that Israelites set 
forth, but that God also responds to Israelite language even when 
the language conveys an inappropriate or improper intention, I can 
imagine no more appropriate medium than the Halakhah of Temu- 
rah. And, predictably, as we have already noted, that is the open- 
ing theme of the Bavli’s reading of the Halakhah: how one may 
violate the Torah’s law and yet produce a practical result. The Oral 
Torah contributes to the Written ‘Torah’s category a secondary lay- 
er of logical development. I find two considerable points that the Oral 
Torah sets forth in its amplification of the logic of the Halakhah of 
the Written Torah, both of them consistent with the Oral Torah’s 
Halakhah elsewhere. 

The first is that language is not magical, because God is not 
coerced. The formula that transforms a secular beast into a sacred 
one accomplishes its act of transformation only when the prior con- 
dition is met that the one who uses the language has the right to 
use it. The language, on its own, bears no coercive quality, is not a 
formula that works without regard to circumstance. That is a point 
clarified by the Oral Torah and consistent with counterpart rulings 
in parallel contexts. It follows that the first important contribution 
of the Oral Torah to the religious system at hand involves the con- 
ditional character of the power of language. Scripture at Lev. 27:10 
is mute on that point. The Oral Torah makes explicit that the lan- 
guage of substitution works only when spoken by one who has the 
right to use it (just as the altar takes over what is appropriate to it 
but not what is not). Who carries out a valid act of substitution? One 
who owns the beast. Then the language on its own does not suffice; 
the right person must use it, and he or she must have the power to 
effect it. Now, as we know, the Halakhah does not regard the act of 
sanctification as operative ex opere operato but only as conditional. 
Language constitutes an act of substance, not of status. It follows that, 
in connection with a beast belonging to someone else, one may use 
the language of substitution and produce no result at all. 

The Oral Torah’s Halakhah, second, insists that the actualities 
of the originally-consecrated offering play no role whatsoever. The 
beast declared a substitute need not belong to the same category as 
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the beast that has already been sanctified; the analogy—“this in place 
of that”—focuses upon the “this,” not the “that.” The trait of the 
initially-sanctified beast that registers is only its classification as holy, 
not the particularity of that for which it has been sanctified. And 
that violates the rule that one may not change the status, as to sanc- 
tification, of a designated beast. If it has been declared Most Holy 
Things, it cannot be reclassified as Lesser Holy Things, and so 
throughout. When it comes to the transformation of the substitute, 
by contrast, we ignore considerations of classification—specificities 
and particularities—and invoke only a single criterion: the classifi- 
cation of sanctification per se. God responds to the language and 
circumstance but need not take account of irrelevant details in the 
transaction at hand. So one may substitute an animal for others 
different from it—an amazing point that fits entirely within the 
present rationality. 

The upshot is, the entire system of matching intentionality to 
actuality, the will of the sacrifier to the deed of the priest and the 
intentionality as to the offering expressed by the priest, here is sus- 
pended. Why should that be the case? Because at issue here is not 
the utilization of the substituted beast, only its status as to sanctifi- 
cation. The effective statement concerns only gross classification, not 
detailed disposition. The only limitation is that of comparability: limbs 
or fetuses do not compare with one another or with whole beasts; a 
statement of substitution then violates the rules of the governing 
metaphor: something must be like something else in the ways that 
count, but need not be like something else in the ways that do not 
count. And that theory of matters, while surely congruent with the 
facts set forth by Scripture, makes distinctions important in the 
prevailing system of the Oral Torah. As in numerous other settings, 
so here as well, in order to make the statement that it wished to make, 
the Oral Torah could accomplish its goals better through the cate- 
gory at hand, Temurah, than through any other category. To say 
what they wished in general to say, the sages could have found no 
more effective medium for their message than the exposition of the 
Halakhah of substitution for the altar. 


IX. INTENTIONALITY AND THE COsMIC ORDER 


Given the Halakhic definition of sin as rebellion against God, we 
may hardly find surprising the emphasis, through the processes of 
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sin and atonement, on the proper intentionality of all parties to the 
transaction: the (inadvertent) sinner, the mediating priest. So even 
the jarring statement that offering a handful of meal offering accom- 
plishes atonement as well as presenting an expensive beast, so long 
as the heart is directed to Heaven, repeats the single message that 
permeates the atonement theology. But that is what atonement re- 
moves: the consequences of an unintended act of rebellion. What 
about this world and its affairs? How does the paradigm of Eden 
impinge? 

In a well-crafted system for the social order, whether in the form 
of law or in the form of theology, the same thing is said about many 
things. So a small and coherent body of principles ought to make 
their impact on a diverse details. Having identified the principal 
message of Eden—the situation, the story, the implicit statement— 
with the centrality of intentionality, I have now to show how the same 
paramount consideration plays itself out in the far reaches of the 
Halakhic system. This I have done for the rites of sin and atone- 
ment. I now face the challenge of showing that what the Halakhic 
theology says about the intangibilities of God’s relationship with man 
recapitulates what it says about the concrete transactions between 
and among Israelites themselves. Only then may I fairly claim that 
the Halakhic theology of Eden finds in the principal parts of Isra- 
el’s social order as much as in those of the cosmic order evidence 
for its basic thesis. To accomplish that demonstration I move from 
the realm of what we should deem sacred to the domain of what we 
should regard as secular matters, to the practicalities of the social 
order. What animates the Halakhah of the encounter with God at 
the altar will now be seen to prove paramount for the workaday world 
of civil transactions in politics and the marketplace. All depends upon 
the righteous will. 


INTENTIONALITY AND THE CIVIL ORDER 


I. LEGITIMATE VIOLENCE: WHo Dors WHAT To WHOM 


The Halakhah dictates the character of (its particular) Israel’s civil 
order, its political institutions and system of criminal justice, so set- 
ting forth the theme of legitimate violence. The Halakhah that 
addresses the civil order of Israel specifically undertakes a labor of 
differentiation of power, indicating what agency or person has the 
power to precipitate the working of politics as legitimate violence at 
all. When we understand the differentiating force that imparts to 
politics its activity and dynamism, we shall grasp the theology that 
animates the structures of the politics and propels the system. The 
details of the Halakhah, in particular the sanctions assigned to var- 
ious infractions, effect the taxonomy of power. As we shall see, that 
forms an implicit exegesis of the story of Eden, translated into re- 
flection on the power of intentionality. The encompassing framework 
of rules, institutions and sanctions is explained and validated by 
appeal to the forms of God’s shared rule. Portrayed by the Hala- 
khah, that dominion, exercised by God and his surrogates on earth, 
is focused partly in the royal palace, partly in the Temple, and partly 
in the sages’ court. The issue then is the differentiation of power, 
which is to say, which part falls where and why? Through its cases, 
the Halakhah explains who exercises legitimate violence and under 
what conditions, and furthermore specifies the source for differen- 
tiation. And that is, in line with the Halakhic theory of what is Man, 
the quality of intentionality that has entered into a deed. 

In the modes of legitimate violence that the system identifies, we 
find four types of sanctions, each deriving from a distinct institution 
of political power, each bearing its own mythic explanation. The first 
comprises what God and the Heavenly court can do to people who 
have carried out sins or crimes of a particular classification. The 
second comprises what the earthly court can do in response to a 
particular classification of sins or crimes. That type of sanction 
embodies the legitimate application of the worldly and physical kinds 
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of violence of which political theory ordinarily speaks. The third 
comprises what the administration of the Temple cult can do in 
response to specified deeds of malfeasance. The cult through its 
requirements can deprive people of their property as legitimately as 
can a court. The fourth comprises conformity with consensus—self- 
imposed sanctions. Here the issue is, whose consensus, and defined 
by whom? Across these four types of sanction, four types of coer- 
cion are in play. They depend on violence of various kinds—psy- 
chological and social as much as physical. Clearly, then, the sanc- 
tions that are exercised by other than judicial-political agencies prove 
violent and legitimately coercive, even though the violence and 
coercion are not the same as those carried out by courts. 

On this basis we can differentiate among types of sanctions—and 
hence trace evidences of how the differentiation is explained. Since 
our data focus upon who does what to whom, we must explain why 
various types of sanctions are put into effect by diverse political 
agencies or institutions. The exercise of power, invariably and un- 
differentiatedly in the name and by the authority of God in Heaven 
to be sure, is kept distinct. And the distinctions in this case signal 
important differences which, then, require explanation. Concrete 
application of legitimate violence by [1] Heaven covers different 
matters from parts of the political and social world governed by the 
policy and coercion of [2] the this-worldly political classes. And both 
sorts of violence have to be kept distinct from the sanction effected 
by [3] the community through the weight of attitude and public 
opinion. Here, again, we find a distinct set of penalties applied to a 
particular range of actions. 

When we have seen the several separate kinds of sanction and 
where they apply, we shall have a full account of the Halakhah of 
the application of power, and from that concrete picture we may, I 
think, identify the range of power and the narrative framework that 
has to have accommodated and legitimated diverse kinds of power. 
A survey of the sanctions enables us to differentiate the components 
of the power-structure before us. So we wonder whether each of these 
three estates that enjoy power and inflict sanctions of one kind or 
another—Heaven, earth, Temple in-between—governs its own af- 
fairs, without the intervention of the others, or whether, working 
together, each takes charge in collaboration with the other, so that 
power is parceled out and institutions simultaneously differentiate 
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themselves from one another and also intersect. The rapid survey 
of sanctions will allow us to answer these questions and so identify 
the myth of politics and the exercise of power that Judaism promul- 
gated through the Mishnah. 

The Halakhah of Sanhedrin-Makkot, Keritot, and other native 
categories sets forth penalties for various sins and crimes (no distinc- 
tion being made between the two). A survey of [1] types of sanc- 
tions, [2] the classifications of crimes or sins to which they apply, 
and [3] who imposes them, yields these results. First come the death- 
penalty on earth and its counterpart, which is extirpation (death 
before one’s allotted time, which is sixty years), that is, the death 
penalty imposed by Heaven. When does the earthly court inflict the 
death penalty, and when the Heavenly court? I list in column one 
the death penalty imposed by Heaven, and the sins or crimes for 
which the death penalty is imposed, then the same for the penalty 
imposed by the earthly court, then by the Temple authorities, and 
finally by the community. The data derive from a survey of the 
Halakhah of Sanhedrin, Makkot, Keritot, and other native-catego- 
ries of the Halakhah. 


HEAVEN EARTH TEMPLE COMMUNITY 
Extirpation Death-penalty Death-penalty 


FOR DELIBERATE ACTIONS 


sexual crimes: sexual crimes: 
incest in improper 
violating relationships: 
sex taboos incest 
(bestiality, 

homosexuality) 

religious crimes religious crimes 
against God: against God: 
blasphemy blasphemy 
idolatry idolatry 
magic magic 
sorcery sorcery 
profaning profaning 


Sabbath Sabbath 
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religious sins 
against family: 


cursing parents 


social crimes: 


murder 
communal 
apostasy 
kidnapping 


social sins: 


public defiance 
of the court 
false prophecy 


religious sins, 
deliberately 
committed, 
against God 


unclean person 
who ate a Holy 
Thing 

uncleanness in 
sanctuary 
violating food 
taboos 

making offering 
outside of Temple 
violating 

taboos of 

holy seasons 
replicating Temple 
incense or oil outside 


Next we deal with court-inflicted sanctions carried out against prop- 
erty or person (e.g., fines against property, flogging or other social 
or physical violence short of death for the felon or sinner): 


HEAVEN 
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EARTH 


TEMPLE 


FOR INADVERTENT ACTION 


flogging 
exile 


manslaughter 
incest violation 
of menstrual 
taboo marriage 
in violation of 
caste rules 


obligatory offering 
and/or flogging 


uncleanness 
eating Temple 
food in violation 
of the law 


replicating Temple 
oil, incense outside 
violating Temple 
food taboos 


violating taboos 
of holy days 
(Passover, 
atonement) 


uncleanness 

(Zab, mesora, etc.) 
Nazirite violating 
food taboos 


unclean Nazirite 
testimony removing 
removing dam 

with offspring 
violating negative 
commandments 


COMMUNITY 


shunning 


repay moral 
obligation (debt 
cancelled by 
sabbatical year) 


stubbornly 
rejecting 
majority view 
opposing 
majority will 


opposing 
patriarch 
disobedience to 
majority or 
patriarch 


illicit sex with 
bondwoman 


false oath of 
testimony 
false oath of 
deposit 


The operative distinction between inflicting a flogging and requir- 
ing a sacrifice (Temple sanctions against person or property), and 
the sanction of extirpation (Heavenly death-penalty), is made explicit 
as follows, in a passage familiar to us from the preceding chapter: 
“For those [transgressions] are people liable, for deliberately doing 
them, to the punishment of extirpation, and for accidentally doing 
them, to the bringing of a sin-offering, and for not being certain of 
whether or not one has done them, to a suspensive guilt-offering.” 
(That distinction is suspended in a few instances, as indicated at M. 


Ker. 2:1-2.) 
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This rapid summary of the Halakhic sanctions yields a simple and 
clear fact: some of the same crimes or sins for which the Heavenly 
court imposes the penalty of extirpation are those that, under ap- 
propriate circumstances (e. g., sufficient evidence admissible in court) 
the earthly court imposes the death-penalty. That is, the Heavenly 
court and the earthly court impose precisely the same sanctions for 
the same crimes or sins. The earthly court therefore forms down here 
the exact replica and counterpart, within a single system of power, 
of the Heavenly court up there. Not only so, but there are crimes 
for which the earthly court imposes penalties, but for which the 
Heavenly court does not, as well vice versa. The earthly and Heav- 
enly courts share jurisdiction over sexual crimes and over what I 
classify as serious religious crimes against God. The Heavenly court 
penalizes with its form of the death-penalty religious sins against God, 
in which instances a person deliberately violates the taboos of sanc- 
tification. 

That fact calls our attention to a third partner in the distribution 
and application of power, the Temple with its system of sanctions 
that cover precisely the same acts subject to the jurisdiction of the 
Heavenly and earthly courts. The counterpart on earth is now not 
the earthly court but the Temple. The earthly court, for its part, 
penalizes social crimes against the community that the Heavenly 
court, on the one side, and the Temple rites, on the other, do not 
take into account at all. These are murder, apostasy, kidnapping, 
public defiance of the court, and false prophecy. ‘The earthly court 
further imposes sanctions on matters of particular concern to the 
Heavenly court, with special reference to taboos of sanctification (e.g., 
negative commandments). These three institutions, therefore, exer- 
cise concrete and material power, utilizing legitimate violence to kill 
someone, exacting penalties against property, and inflicting pain. The 
sages’ modes of power, by contrast, stand quite apart, apply mainly 
to their own circle, and work through the intangible though no less 
effective means of inflicting shame or paying honor. 

Power according to the Halakhah flows through three distinct but 
intersecting dominions, each with its own concern, all sharing some 
interests in common. The Heavenly court attends to deliberate 
defiance of Heaven, the Temple to inadvertent defiance of Heaven. 
The earthly court attends to matters subject to its jurisdiction by 
reason of sufficient evidence, proper witnesses, and the like, and these 
same matters will come under Heavenly jurisdiction when the earthly 
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court finds itself unable to act. Accordingly, we have a tripartite 
system of sanctions—Heaven cooperating with the Temple in some 
matters, with the court in others, and, as noted, each bearing its own 
distinct media of enforcing the law as well. The unity of the animating 
theology is underlined by the simple fact that the earthly court enters 
into the process right along side the Heavenly court and the Tem- 
ple; as to blasphemy, idolatry, and magic, its jurisdiction prevails. 
So, as I have stressed, a single theology must serve all three corre- 
lated institutions. 

It is the theology of God’s authority that infuses the institutions 
of Heaven and earth alike, an authority diffused among three prin- 
ciple foci or circles of power, Heaven’s court, the earthly court, and 
the Temple in-between. Each focus of power has its own jurisdic- 
tion and responsibility, Heaven above, earth beneath, the Temple 
in the position of mediation—transmitting as it does from earth to 
Heaven the penalties handed over as required. And all media of 
power in the matter of sanctions intersect at some points as well: a 
tripartite politics, a single theory of matters drawing each compo- 
nent into relationship with a single source and origin of power. It is 
now time to ask, how do we know who tells whom to do, or suffer, 
what sanction or penalty? The key lies in the criterion by which each 
mode of power, earthly, mediating, and Heavenly, identifies the cases 
over which it exercises jurisdiction. 

The criterion lies in the attitude of the human being who has done 
what he or she should not: did he act deliberately or unintentional- 
ly? The point of differentiation within the political structures, super- 
natural and natural alike, lies in the attitude and intention of a human 
being. We differentiate among the application of power by reference 
to the attitude of the person who comes into relationship with that 
power. A person who comes into conflict with the system, rejecting 
the authority claimed by the powers that be, does so deliberately or 
inadvertently. The theology in play accounts in the end for the fol- 
lowing hierarchization of action and penalty, infraction and sanc- 
tion: [1] If the deed is deliberate, then one set of institutions exer- 
cises jurisdiction and utilizes supernatural power. [2] If the deed is 
inadvertent, another institution exercises jurisdiction and utilizes the 
power made available by that same supernatural being. 

A sinner or criminal who has deliberately violated the law has by 
his or her action challenged the law of the Torah. Consequently, 
God or God’s surrogate imposes sanctions—extirpation (by the court 
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on high), or death or other appropriate penalty (by the court on 
earth). A sinner or criminal who has inadvertently violated the law 
is penalized by the imposition of ‘Temple sanctions, losing valued 
goods. People obey because God wants them to and has told them 
what to do, and when they do not obey, a differentiated political 
structure appeals to that single hierarchizing myth. The components 
are two: first, God’s will, expressed in the law of the Torah, second, 
the human being’s will, carried out in obedience to the law of the 
Torah or in defiance of that law. 

In Scripture there is a very precise answer to the question of how 
to differentiate among sins or crimes and why to do so. Two sto- 
ries—among many candidates—best tell how the power of God 
conflicts with the power of humanity in such wise as to invoke the 
penalties and sanctions in precisely the differentiated modes we have 
before us. The first such story of power differentiated by the will of 
the human being in communion or conflict with the word of the 
commanding God comes to us from the Garden of Eden. We can- 
not too often reread the following astonishing words of Gen. 2:15ff.: 


The Lord God took the man and placed him in the garden of 
Eden...and the Lord God commanded the man, saying, “Of every tree 
of the garden you are free to eat; but as for the tree of knowledge of 
good and bad, you must not eat of it; for as soon as you eat of it, you 
shall die.” 

...When the woman saw that the tree was good for eating and a 
delight to the eyes, and that the tree was desirable as a source of 
wisdom, she took of its fruit and ate; she also gave some to her hus- 
band, and he ate... 

The Lord God called out to the man and said to him, “Where are 
you?” 

He replied, “I heard the sound of You in the garden, and I was 
afraid, because I was naked, so I hid.” 

Then He asked, “Who told you that you were naked? Did you eat 
of the tree from which I had forbidden you to eat?” 

...And the Lord God said to the woman, “What is this you have 
done!” 

So the Lord God banished him from the garden of Eden... 


Now a reprise of the exchange between God, Adam, and Eve, tells 
us that at stake was responsibility: who has violated the law, but who 
bears responsibility for deliberately violating the law: 

“The woman you put at my side—she gave me of the tree, and I ate.” 


“The serpent duped me, and I ate.” 
Then the Lord God said to the serpent, “because you did this...” 
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The ultimate responsibility lies with the one who acted deliberate- 
ly, not under constraint or on account of deception or misinforma- 
tion, as did Adam and Eve Then the sanction applies most severely 
to the one who by intention and an act of will has violated God’s 
intention and will. 

We may find a second exemplary story of disobedience and its 
consequences, the tale of Moses’s hitting the rock: 


The community was without water, and they joined against Moses 
and Aaron...Moses and Aaron came away from the congregation to 
the entrance of the Tent of Meeting and fell on their faces. The 
Presence of the Lord appeared to them, and the Lord spoke to Moses, 
saying, “You and your brother Aaron take the rod and assemble the 
community, and before their very eyes order the rock to yield its water. 
Thus you shall produce water for them from the rock and provide 
drink for the congregation and their beasts.” 

Moses took the rod from before the Lord as He had commanded 
him. Moses and Aaron assembled the congregation in front of the rock; 
and he said to them, “Listen, you rebels, shall we get water for you 
out of this rock?” And Moses raised his hand and struck the rock twice 
with his rod. Out came copious water, and the community and their 
beasts drank. 

But the Lord said to Moses and Aaron, “Because you did not trust 
me enough to affirm My sanctity in the sight of the Israelite people, 
therefore you shall not lead this congregation into the land that I have 
given them.” 

Those are the waters of Meribah, meaning that the Israelites quar- 
reled with the Lord—through which He affirmed His sanctity. 

Numpers 20:1-13 


Here we have not only intentional disobedience, but also the pen- 
alty of extirpation. Both this myth and the myth of the fall make 
the same point. They direct attention to the generative conception 
that at stake in power is the will of God over against the will of the 
human being, and in particular, the Israelite human being. 

The theology of the civil order now emerges in the Halakhah in 
all of its tedious detail as a reprise—in now-consequential and nec- 
essary, stunning detail—of the story of God’s commandment, hu- 
manity’s disobedience, God’s sanction for the sin or crime, and 
humanity’s atonement and reconciliation. The Halakhah omits all 
explicit reference to stories that explain power and sanctions, but 
invokes in its rich corpus of details the absolute given of the story of 
the distinction between what is deliberate and what is mitigated by 
an attitude that is not culpable, a distinction set forth in the tragedy 
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of Adam and Eve, in the failure of Moses and Aaron, and in count- 
less other passages in the Pentateuch, Prophetic Books, and Writ- 
ings. 

The operative criterion in the differentiation of sanction—that is, 
the exercise of legitimate violence by Heaven or by earth or by the 
Temple—is the human attitude and intention in carrying out a 
culpable action. So we must recognize that the politics before us 
rehearses the myth of Adam and Eve in Eden. It finds its dynamic 
in the correspondence between God’s will and humanity’s freedom 
to act however it chooses, thus freely incurring the risk of penalty 
or sanction for the wrong exercise of freedom. At stake is what Adam 
and Eve,—but also Moses and Aaron, and numerous others—intend, 
propose, plan. That is the point at which the politics intervenes, 
making its points of differentiation between and among its sanctions 
and the authorities that impose those penalties. For that power to 
explain difference, which is to say, the capacity to represent and 
account for hierarchy, we are required to turn to the story of the 
fall of Adam and Eve from Eden and to counterpart stories. 

The reason is that the theology of politics derives from that same 
narrative of origins its points of differentiation and explains by ref- 
erence to the principal components of that myth—God’s and hu- 
manity’s will and power— the dynamics of the political system at 
hand. God commands, but humanity does what it then chooses, and 
in the interplay of those two protean forces, each power in its own 
right, the sanctions and penalties of the system apply. Power comes 
from two conflicting forces, the commanding will of God and the 
free will of the human being. Power expressed in immediate sanc- 
tions is also mediated through these same forces, Heaven above, 
human beings below, with the Temple mediating between the two. 
Power works its way in the interplay between what God has set forth 
in the law of the Torah and what human beings do, whether inten- 
tionally, whether inadvertently, whether obediently, whether defiantly. 
Now to the constructions that sustain that judgment of how to de- 
code the details of the Halakhah. 


II. Keriror 


Sinners and criminals have to answer not only to man but also to 
God. Man’s penalties are spelled out in Sanhedrin-Makkot, and those 
inflicted by, or involving engagement with, God, are worked out in 
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Keritot. Like Sanhedrin and Makkot, Keritot concerns atonement 
for sin or punishment for crime. But here, instead of fines, capital 
punishment, or flogging, what is required is either a sin-offering or 
a suspensive guilt offering or extirpation. What is the difference 
between the sin-offering and extirpation? Man bears responsibility 
for what he does, and the halakhah provides the opportunity to atone 
for doing what God has commanded is not to be done. The Writ- 
ten Torah explicitly imputes guilt even for actions committed inad- 
vertently and not with the intention of violating the Torah. It fol- 
lows that the halakhah has to provide for penalties to expiate sin or 
crime, whether deliberate or otherwise. Here making its statement 
concerning the taxonomic power of intentionality, the halakhah 
distinguishes deliberate from inadvertent sin or crime. A sin-offer- 
ing is required in the case of an action, the deliberate commission 
of which is penalized by extirpation (early death, before the age of 
60), and a suspensive guilt offering in the case of doubt. The prin- 
cipal interest then is in animal-offerings that expiate sin. The Writ- 
ten Torah contributes to the topic the following statement, at Lev. 
5:17-19: 


If any one sins, doing any of the things that the Lord has command- 
ed not to be done, though he does not know it, yet he is guilty and 
shall bear his iniquity. He shall bring to the priest a ram without 
blemish out of the flock, valued by you at the price for a guilt offer- 
ing, and the priest shall make atonement for him for the error that 
he committed unwittingly, and he shall be forgiven. It is a guilt offer- 
ing; he is guilty before the Lord 


Three divisions make up the topical presentation, occasions on which 
the sin-offering or extirpation, as the case may be, is required, a single 
sin-offering and multiple sins, and the suspensive guilt-offering, re- 
quired where one inadvertently may or may not have committed a 
sin. The order is logically necessary, since the suspensive guilt-of- 
fering cannot come before the sin- or guilt-offering for what one is 
certain he has done. 

The Halakhah of Keritot eloquently makes the distinction, crit- 
ical to the Halakhic system overall, between an act that is deliber- 
ate and one that is inadvertent. In its principal divisions—the sin- 
offering as against extirpation, the suspensive guilt-offering as against 
the unconditional guilt-offering—the Halakhah treats in concrete 
terms the distinction between deliberate, intentional sin and unin- 
tentional law-violation. Except at the difference between manslaugh- 
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ter and murder, nowhere else in the Halakhah of either Torah, 
written or oral, do we find so sharp a line distinguishing the unin- 
tentional sin, penalized by an offering, and the intentional one, 
penalized by extirpation. The reason that that critical distinction 
concerns us in the particular Halakhah at hand is self-evident. Here— 
with premature death—is where God intervenes, and it is God above 
all who knows what is in man’s heart and can differentiate inten- 
tional from unintentional actions. And it also is God who has the 
heaviest stake in the matter of intentional sin, for intentional sin 
represents rebellion against the Torah and God’s rule through the 
Torah. 

Offerings expiate those sins that are not committed as an explicit 
act of rebellion against God. These God accepts, graciously, as an 
appropriate act of atonement for an act for which one bears respon- 
sibility but which was not meant as defiance of God. The ones that 
embody an attitude of rebellion, by contrast, can be expiated not 
through the surrogate, the blood of the beast, but through the sin- 
ner himself, who is put to death by the court here on earth or is 
flogged by the court’s agents or is cut off in the prime of life. So the 
religious principle that pervades Keritot is simple: God sees into man’s 
heart. That is why the same act produces diverse consequences, based 
upon the intentionality with which the act is done. Indeed, in its own 
way that same conception animates the exercises on how many sin- 
offerings are owing for a single action or how many actions may be 
subsumed under, and expiated by, a single sin-offering. Beyond 
Keritot, the matter is expressed best in the Halakhah of Shabbat. 
There it is made explicit: A sin is atoned for by a sin-offering only 
when the act is inadvertent. A deliberate action is not covered, so 
M. Shab. 11:6J-K: “This is the general principle: All those who may 
be liable to sin offerings in fact are not liable unless at the begin- 
ning and the end, their sin is done inadvertently. But if the begin- 
ning of their sin is inadvertent and the end is deliberate, or the 
beginning deliberate and the end inadvertent, they are exempt— 
unless at the beginning and at the end their sin is inadvertent.” 

When it comes to the specification of the penalty for sin or crime, 
Keritot remains the principal point at which the Halakhah makes 
its statement of the prevailing distinction. Why here in particular? 
Because of the sanction for inadvertent sin, which is an offering. 
Hence, in the present context, it is in the Temple, God’s abode, that 
man meets God; there the offering is brought that expiates inadvertent 
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sins or crimes. God is party to the transaction, for reasons already 
spelled out. And, corresponding to the Temple, it is in the course of 
the Israelite’s life that God intervenes, shortening the years of the 
deliberate sinner in response to the offense against life represented 
by deliberate sin or crime of the specified character. And that brings 
us back to the classes of transgressions that God punishes and man 
does not punish: sins involving sex, the Temple, and the violation 
of negative commandments (e.g., not to eat forbidden fat, not to work 
on the Day of Atonement and the like). None of these represents a 
social sin, and none endangers the social order. All involve God and 
principally God, and none encompasses a victim other than God. 

So where else, if not in the activities subject to extirpation or the 
sin-offering (and so too with the other offerings treated here) will 
God’s power to know precisely what man intends be better brought 
to bear? Sins or crimes that affect the social order, that endanger 
the health of the commonwealth, come to trial in the court conducted 
by sages and are penalized in palpable and material ways: death, 
flogging, and the like. Here God does not intervene, because man 
bears responsibility for this-worldly transactions. But just as man 
shortens the life of the criminal or sinner in the matters specified in 
Sanhedrin and exacts physical penalty in the matters covered by 
Makkot (not to mention Shebuot, where specified), so God shortens 
the life of the criminal or sinner in matters of particular concern to 
God. These are matters that, strictly speaking, concern only God and 
not the Israelite commonwealth at large: sex, food, the Temple and 
its cult, the laws of proper conduct on specified occasions. Where 
the community does not and cannot supervise, God takes over. Is- 
rael does Israel’s business, God does God’s. For both the upshot is 
the same: sin or crime is not indelible. An act of rebellion is expi- 
ated through life’s breath, an act of inadvertent transgression through 
the blood of the sacrificial beast, with the same result: all Israel, 
however they have conducted themselves in their span of time on 
earth, will enjoy a portion in the world to come: all but the speci- 
fied handful, enter to eternal life beyond the grave. 


III. SANHEDRIN-MAKKOT 


The halakhah set forth in Sanhedrin—Mishnah, Tosefta, Yerushalmi, 
Bavli—deals with the organization of the Israelite government and 
courts and punishments administered thereby. The court system is 
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set forth in the Mishnah’s statement of matters at M. 1:1-5:5, the 
death-penalty at 6:1-11:6, and extra-judicial penalties at 9:5-6, 10:1- 
6. The penalties other than capital are set forth in Makkot, cover- 
ing perjury (with variable penalties), banishment, and flogging. We 
find ourselves, then, at the heart of the Halakhah’s system of crim- 
inal justice. Once we see whole and complete the halakhah in its 
classical statement, we find no difficulty in defining the problemat- 
ics of the topic. The topic is sanctions for the protection of the so- 
cial order, that is treated in the category-formation defined at trac- 
tate Sanhedrin. The problematic is revealed in the exposition of the 
topic. What captures sages’ interest in the topic is a hierarchization 
of sins or crimes as indicated by the severity of the penalties that 
are imposed, matched, also, by the formality and procedural punc- 
tihousness of the courts’ process. Stated simply, we may say that sages 
find important in the category-formation, criminal justice, the issue, 
which sin is more severe than the other, and how does the penalty 
fit the crime in a set of hierarchized sins with matching sanctions? 
That is the center of the matter. Once that question is asked of this 
topic—the problematics of hierarchization as that pertains to crim- 
inal justice—the order of presentation is set, the sequence dictated, 
start to finish. For tractate Sanhedrin, we move from property cas- 
es to capital cases, and, within capital cases, through the penalties 
for catalogued crimes from the heaviest to the lightest in context. 
Then, at the end, we turn to the most severe penalty of all—one 
that the earthly court cannot inflict but only the Heavenly court can 
impose. The auxiliary tractate that follows then proceeds from cap- 
ital to corporal punishment. So the order of the whole is [1] the 
earthly court and property cases; [2] the earthly court and capital 
punishment; [3] the heavenly court; and, appended, [4] corporal 
punishment. That manner of exposition then identifies for us what 
is at issue when the topic at hand is addressed. To this we turn. 

Eden concerns Man, but criminal justice—like the Halakhah of 
sin and atonement—addresses the rehabilitation of Israelite Man— 
that new moral entity of which we spoke, who has the promise and 
possibility of redemption. So the venue radically has shifted. But the 
basic issue of Eden governs, and that is in two parts. 

First, as we noted earlier, while Adam and Eve found no medi- 
um for atonement for the radical evil of rebellion, Israelite Man enjoys 
the grace of atonement; and second and, here, acutely present, the 
principle that Man is made in God’s image. The criminal justice 
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system set forth in the Halakhah of the categories, Sanhedrin and 
Makkot, works out yet another medium of atonement for sin. 

Second, and more important, Sanhedrin-Makkot also explores the 
implications of that similitude, with the focus upon Israelite Man. 
Given their conviction that all Israel possesses a share in the world 
to come, meaning, nearly everybody will rise from the grave, the sages 
took as their task the specification of how, in this world, criminals- 
sinners would receive appropriate punishment in a proper procedure, 
so explating sin or crime that, in the world to come, they would take 
their place along with everyone else in the resurrection and eternal 
life. 

It follows that the religious principle that comes to expression in 
Sanhedrin-Makkot concerns the meaning of man’s being in God’s 
image. That means, as God lives forever, so it is in man’s nature to 
surpass the grave. And how, God’s being just, does the sinner or 
criminal survive his sin or crime? It is by atonement, specifically, 
paying with his life in the here and now, so that at the resurrection, 
he may regain life, along with all Israel. That is why the climactic 
moment in the Halakhah comes at the end of the long catalogue of 
those sins and crimes penalized with capital punishment. It is with 
ample reason that the Bavli places at the conclusion and climax of 
its version the ringing declaration, “all Israel has a portion in the 
world to come, except....” And the exceptions pointedly do not 
include any of those listed in the long catalogues of persons execut- 
ed for sins or crimes. 

When, accordingly, we come to the heart of the matter, the crim- 
inal justice system, we take up an entirely abstract theological prob- 
lem, the fate of Man after death. Here we move to the limits of Eden, 
viewed as a situation and a story, focusing upon what is explicit in 
Eden, the governing simile for Man. And that is God, which is to 
say, Man is in God’s image, after God’s likeness, possessed of an 
autonomous, and free, will. That is what accounts for Man’s fall from 
the paradise of repose by reason of rebellion In the setting of the 
civil order, then, the issue of Man’s rebellion plays itself out, for in 
the criminal justice system we turn to the outcome of it all. Now we 
consider what happens to the sinful or criminal Israelite, the one who 
willfully does what God forbids, or deliberately refrains from doing 
what God commands, the fate of the sinner or criminal who acts in 
the manner of Adam and Eve. If we broaden the matter, we see that 
the most profound question facing Israelite thinkers concerns the fate 
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of the Israelite at the hands of the perfectly just and merciful God. 
Since essential to their thought is the conviction that all creatures 
are answerable to their Creator, and absolutely critical to their sys- 
tem is the fact that at the end of days the dead are raised for eter- 
nal life, the criminal justice system encompasses deep thought on the 
interplay of God’s justice and God’s mercy: how are these recon- 
ciled in the case of the sinner or criminal? 

Within Israel’s social order the Halakhah addresses from a theo- 
logical perspective the profound question of social justice: what shall 
we make of the Israelite sinner or criminal? Specifically, does the 
sin or crime, which has estranged him from God, close the door to 
life eternal? If it does, then justice is implacable and perfect. If it 
does not, then God shows his mercy—but what of justice? We can 
understand the answer only if we keep in mind that the Halakhah 
takes for granted the resurrection of the dead, the final judgment, 
and the life of the world to come beyond the grave. So this world’s 
justice and consequent penalties do not complete the transaction of 
God with the sinner or criminal. Eden restored at the end of days 
awaits. From that perspective, death becomes an event in life but 
not the end of life. And, it must follow, the death penalty too does 
not mark the utter annihilation of the person of the sinner or crim- 
inal. On the contrary, because he pays for his crime or sin in this 
life, he situates himself with all of the rest of supernatural Israel, ready 
for the final judgment. Having been judged, he will “stand in judg- 
ment,” meaning, he will find his way to the life of the world to come 
along with everyone else. Within the dialectics formed by those two 
facts—punishment now, eternal life later on—we identify as the two 
critical passages in the Halakhah of Sanhedrin-Makkot M. Sanhe- 
drin 6:2 and 10:1. 

As to the former: the rite of stoning involves an admonition that 
explicitly declares the death penalty the means of atoning for all 
crimes and sins, leaving the criminal blameless and welcome into the 
kingdom of Heaven; I italicize the key-language: 


A. [When] he was ten cubits from the place of stoning, they say to him, 
“Confess,” for it is usual for those about to be put to death to confess. 

B. For whoever confesses has a share in the world to come. 

C. For so we find concerning Achan, to whom Joshua said, “My son, I 
pray you, give glory to the Lord, the God of Israel, and confess to him, 
[and tell me now what you have done; hide it not from me.] And Achan 
answered Joshua and said, Truly have I sinned against the Lord, the 
God of Israel, and thus and thus I have done” (Josh. 7:19). And how 
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do we know that his confession achieved atonement for him? For it is 
said, “And Joshua said, Why have you troubled us? The Lord will 
trouble you this day” (Josh. 7:25)—This day you will be troubled, but you 
will not be troubled in the world to come. 

D. And if he does not know how to confess, they say to him, “Say as 
follows: ‘Let my death be atonement for all of my transgressions.” 


M. SANHEDRIN 6:2 


So within the very center of the Halakhic exposition comes the 
theological principle that the death-penalty opens the way for life 
eternal. Achan pays the supreme penalty but secures his place in the 
world to come, all Israel, with only a few exceptions, is going to stand 
in judgment and enter the world to come, explicitly including all 
manner of criminals and sinners. And the latter passage states ex- 
plicitly that all Israel, with specified exceptions, inherit the world to 
come: 


A. All Israelites have a share in the world to come, as it is said, “your 
people also shall be all righteous, they shall inherit the land forever; 
the branch of my planting, the work of my hands, that I may be glo- 
rified” (Is. 60:21). 

B. And these are the ones who have no portion in the world to come: 
He who says, the resurrection of the dead is a teaching which does 
not derive from the Torah, and the Torah does not come from Heav- 
en; and an Epicurean. 

M. SANHEDRIN 11:1 


The executed criminal does not figure among these exceptions, only 
those who willfully defy God in matters of eternity. 

What the Halakhah wishes to explore then is, how is the Israelite 
sinner or criminal rehabilitated, through the criminal justice system, 
so as to rejoin Israel in all its eternity? The answer is, the criminal 
or sinner remains Israelite, no matter what he does—even though 
he sins—and the death-penalty exacted by the earthly court So the 
Halakhah of Sanhedrin embodies these religious principles: [1] Is- 
rael—Man “in our image”—endures for ever, encompassing (near- 
ly) all Israelites; [2] sinners or criminals are able to retain their 
position within that eternal Israel by reason of the penalties that 
expiate the specific sins or crimes spelled out by the Halakhah; [3] 
it is an act of merciful justice that is done when the sinner or crim- 
inal is put to death, for at that point, he is assured of eternity along 
with everyone else. God’s justice comes to full expression in the 
penalty, which is instrumental and contingent; God’s mercy endures 
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forever in the forgiveness that follows expiation of guilt through the 
imposition of the penalty. 

That explains why the governing religious principle of Sanhedrin- 
Makkot is the perfect, merciful justice of God, and it accounts for 
the detailed exposition of the correct form of the capital penalty for 
each capital sin or crime. The punishment must fit the crime within 
the context of the Torah in particular so that, at the resurrection 
and the judgment, the crime will have been correctly expiated. 
Because the Halakhah rests on the premise that God is just and that 
God has made man in his image, after his likeness, the Halakhah 
cannot deem sufficient that the punishment fit the crime. Rather, 
given its premises, the Halakhah must pursue the issue, what of the 
sinner once he has been punished? And the entire construction of 
the continuous exposition of Sanhedrin-Makkot aims at making this 
simple statement: the criminal, in God’s image, after God’s likeness, 
pays the penalty for his crime in this world but like the rest of Israel 
will stand in justice and, rehabilitated, will enjoy the world to come. 
That is what I mean when I insist that the criminal justice system 
explores in highly abstract terms the concrete meaning of incarnate 
Man. 

Then where the limits to God’s mercy are reached? It is at the 
rejection of the Torah, the constitution of a collectivity—an “Isra- 
el”—that stands against God. Israel is made up of all those who look 
forward to a portion in the world to come: who will stand in justice 
and transcend death. In humanity, idolaters will not stand in judg- 
ment, and entire generations who sinned collectively as well as Is- 
raelites who broke off from the body of Israel and formed their own 
Israel do not enjoy that merciful justice that reaches full expression 
in the fate of Achan: he stole from God but shared the world to come. 
And so will all of those who have done the dreadful deeds catalogued 
here. The theological principle expressed here—God’s perfect, 
merciful justice, correlated with the conviction of the eternity of holy 
Israel—cannot have come to systematic statement in any other area 
of the Halakhah. It is only in the present context that sages can have 
linked God’s perfect, merciful justice to the concrete life of ordinary 
Israel, and it is only here that they can have invoked the certainty 
of eternal life to explain the workings of merciful justice. 

While sages recognize the mercy and justice that are embodied 
in the sanctions they impose, they impute to God, and express in 
their own behalf, common sentiments and attitudes. They feel the 
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same sentiments God does, as the exposition of the court process 
under the Halakhah also makes explicit.: 


A. Said R. Meir, “When a person is distressed, what words does the 
Presence of God say? As it were: ‘My head is in pain, my arm is in 
pain’. 

B. “If thus is the Omnipresent distressed on account of the blood of the 
wicked when it is shed, how much the more so on account of the blood 
of the righteous!” 

MIsHNAH-TRACTATE SANHEDRIN 6:5 


God is distressed at the blood of the wicked, shed in expiation for 
sin or crime, so too man. That fact alerts us to the fundamental 
principle embodied in the Halakhah: man is responsible for what 
he does, because man like God does what he wills. That is the basis 
for penalizing sins or crimes, but it also is the basis for the hope for 
eternal life for nearly all Israel. Like God, man is in command of, 
and responsible for, his own will and intentionality and consequent 
conduct. The very fact that God reveals himself through the Torah, 
which man is able to understand, there to be portrayed in terms and 
categories that man grasps, shows how the characteristics of God and 
man prove comparable. The first difference between man and God 
is that man sins, but the one and the just God, never; connecting 
“God” and “sin” yields an unintelligible result. And the second dif- 
ference between creature and Creator, man and God, is that God 
is God. 

It is not an accident that in the setting of the category-formation 
of Sanhedrin-Makkot, sages set forth how God’s emotions correspond 
with man’s. Like a parent faced with a recalcitrant child, he takes 
no pleasure in man’s fall but mourns. Not only so, but even while 
he protects those who love him, Israel, from his, and their, enemies, 
he takes to heart that he made all man; he does not rejoice at the 
Sea when Israel is saved, because, even then, his enemies are per- 
ishing. This is said in so many words in the context of a discussion 
on whether God rejoices when the wicked perish: 


A. Therefore man was created alone [M. San. 4:5J]: 

B. “And there went out a song throughout the host” (1 Kgs. 22:36) [at 
Ahab’s death at Ramoth in Gilead]. 

C. Said R. Aha b. Hanina, ““When the wicked perish, there is song’ (Prov. 
11:10). 

D. “When Ahab, b. Omri, perished, there was song.” 


Does God sing and rejoice when the wicked perish? Not at all: 
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E. But does the Holy One, blessed be he, rejoice at the downfall of the 
wicked? 

F. Is it not written, “That they should praise as they went out before the 
army and say, ‘Give thanks to the Lord, for his mercy endures forev- 
er (2 Chr. 20:21), 

G. and said R. Jonathan, “On what account are the words in this psalm 
of praise omitted, ‘Because he is good’? Because the Holy One, blessed 
be he, does not rejoice at the downfall of the wicked.” 


Now we revert to the conduct of God at the very moment of Israel’s 
liberation, when Israel sings the Song at the Sea: 


H. For R. Samuel bar Nahman said R. Jonathan said, “What is the 
meaning of the verse of Scripture [that speaks of Egypt and Israel at 
the sea], ‘And one did not come near the other all night’ (Ex. 14:20)? 

I. “At that time, the ministering angels want to recite a song [of rejoic- 
ing] before the Holy One, blessed be he. 

J. “Said to them the Holy One, blessed be he, “The works of my hands 
are perishing in the sea, and do you want to sing a song before me?’” 


Now the matter is resolved: 


K. Said R. Yosé bar Hanina, “He does not rejoice, but others do rejoice. 
Note that it is written, ‘[And it shall come to pass, as the Lord rejoiced 
over you to do good, so the Lord] will cause rejoicing over you by 
destroying you’ (Deut. 28:63)—and not ‘so will the Lord [himself] re- 


333 


joice 
L. That proves the case. 
Bavli-tractate Sanhedrin 4:5 VI.1/39b 


God’s emotions correspond, then, to those of a father or a mother, 
mourning at the downfall of their children, even though their chil- 
dren have rebelled against them. Even at the moment at which Is- 
rael first meets God, with God’s act of liberation at the Sea, God 
cannot join them in their song. God and Israel then correspond, the 
eternal God in heaven, Israel on earth, also destined for eternal life. 
Israel forms on earth a society that corresponds to the retinue and 
court of God in heaven. Sanhedrin-Makkot, devoted to the exposi- 
tion of crime and just punishment, turns out to form an encompass- 
ing exercise in showing God’s mercy, even, or especially, for the 
sinner or criminal who expiates the sin or crime: that concludes the 
transaction, but a great deal will follow it—and from it. In the con- 
text of the Torah I cannot think of any other way of making that 
statement stick than through the Halakhah of Sanhedrin-Makkot: 
this sin, this punishment—and no more. 
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IV. Basa Qamma-BaBa Mesi‘a-BaBa BATRA 


We come to the tractates that govern secular transactions in the civil 
order, the three “gates” (Babas) of the law as conventionally defined. 
The Halakhah of these most critical tractates coheres with the larger 
logic characteristic of the entire system and fully realizes that logic. 
How so? Stability, stasis, equity in exchange and restoration of what 
is inequitable—these mark perfection of the social order that the 
Halakhah proposes to bring about in Israel’s inner existence. The 
goal of the system of civil law set forth in the three Babas is the 
recovery of the just order that characterized Israel upon entry into 
the Land, recalling the goal of the Sabbatical Year (Shebi‘it) and of 
the Halakhah that governs land-ownership and utilization in gener- 
al. Here too, the Halakhah aims at the preservation of the estab- 
lished wholeness, balance, proportion, and stability of the social 
economy realized at that moment. This idea is powerfully expressed 
in the organization of the three tractates that comprise the civil law, 
which, divided down the middle, fifteen chapters fore and aft, treat 
first abnormal and then normal transactions. The framers deal with 
damages done by chattels and by human beings, thefts and other 
sorts of malfeasance against the persons and the property of others. 
The civil law in both aspects pays closest attention to how the prop- 
erty and person of the injured party so far as possible are restored 
to their prior condition, that is, the state of normality disrupted by 
the damage done to property or injury done to a person. So atten- 
tion to torts focuses upon penalties paid by the malefactor to the 
victim, rather than upon penalties inflicted by the court on the 
malefactor for what he has done. 

Most of the halakhah that the Oral Torah sets forth on Israel’s 
civil society makes its appearance in the Babas. Here is where res- 
torationist theology makes its deepest impact upon the halakhah, with 
its stress on preserving the status quo, securing for all parties to a 
transaction a proper exchange so that value remains constant, de- 
signing and sustaining a social order aimed at an equitable struc- 
ture and secured by ancient custom. The purpose of the halakhah 
that we have examined is simply stated. The first half of the tracta- 
tes, which, as we shall see in just a moment, break in the middle of 
Baba Mesia, focuses upon repairing damage that is done to the social 
order, the second half, upon preserving the balance and perfection 
of that same social order. Israel on its own, in its interior relation- 
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ships, is governed by halakhah that establishes and maintains stasis, 
which signifies perfection, all things in their place, all persons pos- 
sessing appropriate value in property, security in person. That goal 
the halakhah accomplishes, as is clear, by righting imbalances and 
preserving them. 

That dual purpose explains why the three tractates form a single, 
unfolding and coherent statement, half (Baba Qamma’s ten chap- 
ters and the first five chapters of Baba Mesia) devoted to repairing 
damages done to the political economy of society by chattel and 
persons, the other half (the second five chapters of Baba Mesia and 
Baba Batra’s ten chapters)! to maintaining the perfection of equita- 
ble relationships. To interpret that statement, we have to stand back 
and see the three tractates whole. Then the several dimensions of 
discourse will emerge. When we survey the entire construction of 
the three Babas, what we see is a simple set of eight units. They move 
from abnormal to normal events, I-IV, then V-VIII. The whole 
begins with damages done by chattels or by persons, thefts and oth- 
er sorts of conversion of the property of others, with special atten- 
tion to how we restore to a state of normality the property and person 
of the injured party. Numbers I-IV run through the whole of Baba 
Qamma and half way through Baba Mesia, to M. B.M. 5:11. The 
second half of the three tractates then shifts to normal transactions, 
not those involving torts and damages: labor relationships, rentals 
and bailments, real estate transactions, inheritances and estates, units 
V-VIII. Then the whole produces two complementary constructions, 
first abnormal or illicit, then normal or licit transactions. That is 
shown by the correspondence of unit IV, illicit commercial transac- 
tions (overcharge and usury) and unit VII, licit commercial transac- 
tions, the legal transfer of goods, unstipulated conditions and how 
they are enforced. This plan furthermore explains why we treat 
bailments twice, at III.C, damages to bailments, and then at V.C, 
E, responsibilities of the bailee. The former fits into the larger struc- 


' The division into chapters is integral to the presentation of the tractates, as 
shown by the formal traits that define a given chapter and separate it from others, 
fore and aft. So form-analysis has shown. If the printers had not imposed the di- 
visions by chapters, we should still know how to divide the several tractates and 
the halakhah they set forth, since where a topic changes, the form shifts as well. 
This is now a well-established fact. It accounts for the analysis given in the text, 
which on formal-analytical bases treats the division into tractates and chapters as 
integral to the document and not imposed at some later point by copyists or printers. 
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ture of law on the restoration of the balance of the social order (here, 
the value possessed by parties to the transaction at the outset, equi- 
tably distributed at the end), the latter, that on the preservation of 
the same order. Here, in brief is the picture of the whole: 


1. ILLICIT TRANSACTIONS; RESTORING ORDER 

Baba Qamma 

i. Damage by Chattels 1:1-6:6 

ii. Damages Done by Persons 7:1-10:10 

Baba Mesia 

ii. The Disposition of Other Peoples’ Possessions; Bailments 1:1— 
3:12 

iv. Illicit Commercial Transactions. Overcharge, misrepresentation, 
usury 4:1-5:11 

u. Licrr TRANSACTIONS; PRESERVING ORDER 

v. Hiring Workers. Rentals and Bailments 6:1-8:3 

Baba Mesia, Baba Batra 

vi. Real Estate B.M. 8:4-10:6, B.B. 1:1-5:5 

Baba Batra 

vii. Licit Commercial Transactions 5:6-7:4 

viii. Inheritances and Wills. Other Commercial and Legal Documents 
8:1-10-8 


The whole of Baba Qamma takes up the results of wicked intention- 
ality, an act of will that takes the form of malice, on the one side, 
or flagrant neglect of one’s duties, on the other. The rules of Baba 
Mesia address the situations in which intentionality plays a role, is 
excluded as irrelevant, and may or may not enter into the adjudi- 
cation of a situation of conflict. And, as we have seen, the topics 
treated in Baba Batra in common take account of the idiosyncrasy 
of intentionality and exclude private interest from intervening in 
customary arrangements. 

So we may say that the entire repertoire of topics lays itself out 
as a huge essay on the role of man’s intentionality—his will, his 
private plans—in the ordering of Israel’s inner life. All topics grouped 
by me as illicit transactions involve righting the wrongs done by 
people on their own account. When free will is taken into account, 
encompassing negligence and malice, the social order requires forceful 
intervention to right the balance upset by individual aggression. Some 
licit transactions permit individual intentionality to register, specif- 
ically, those freely entered into and fairly balanced among contracting 
parties. And some licit transactions leave no space for the will of the 
participants and their idiosyncratic plans. Considerations of fairness 
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take over and exclude any engagement with the private and the 
personal. So Israel’s social order takes account of intentionality, 
especially controlling for the damage that ill will brings about. 

The first fifteen chapters then treat intentionality as a critical factor 
in assessing damages, negligence representing a chapter therein. But 
normal licit transactions are carried forward in accord with those 
rules of balance, proportion, and coherence that yield a society that 
is stable and enduring, fair and trustworthy. In the second fifteen 
chapters, intentionality forms only one consideration in the process 
of preserving the status, as to value, of parties to transactions and 
exchanges; it may make all the difference, no difference, some dif- 
ference; it may not enter into consideration at all. That underscores 
the judgment of the halakhah that, when it comes to righting wrongs 
against chattels and persons, the malefactor has acted willfully and 
has therefore to be penalized in an equitable manner. By his act of 
will, he has diminished the property or person of the victim; he must 
then restore the property or person to its prior value, so far as this 
is possible, and may not benefit from what he has done. 

That goal the Halakhah accomplishes, as is clear, by righting 
imbalances and preserving them. The whole begins with damages 
done by chattels or by persons, thefts and other sorts of conversion 
of the property of others, with special attention to how we restore 
to a state of normality the property and person of the injured party. 
The second half of the three tractates then shifts to normal transac- 
tions, not those involving torts and damages: labor relationships, 
rentals and bailments, real estate transactions, inheritances and es- 
tates. The whole of Baba Qamma, with its focus on damages and 
torts, takes up the results of wicked intentionality, an act of will that 
takes the form of malice, on the one side, or flagrant neglect of one’s 
duties, on the other. The rules of Baba Mesia, the mediating trac- 
tate, address the situations in which intentionality plays a role, is 
excluded as irrelevant, and may or may not enter into the adjudi- 
cation of a situation of conflict. And the topics treated in Baba Batra 
in common take account of the idiosyncrasy of intentionality and 
exclude private interest from intervening in customary arrangements. 

So we may say that the entire repertoire of topics lays itself out 
as a huge essay on the role of man’s intentionality—his will, his 
private plans—ain the ordering of Israel’s inner life. All topics cov- 
ering illicit transactions involve righting the wrongs done by people 
on their own account. When free will is taken into account, encom- 
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passing negligence and malice, the social order requires forceful 
intervention to right the balance upset by individual aggression. Some 
licit transactions permit individual intentionality to register, specif- 
ically, those freely entered into and fairly balanced among contracting 
parties. And some licit transactions leave no space for the will of the 
participants and their idiosyncratic plans. Considerations of fairness 
take over and exclude any engagement with the private and the 
personal. It follows that Israel’s social order takes account of inten- 
tionality, especially controlling for the damage that ill will brings 
about. 

The first half of the civil law then treats intentionality as a crit- 
ical factor in assessing damages, negligence representing a chapter 
therein. But normal licit transactions are carried forward in accord 
with those rules of balance, proportion, and coherence that yield a 
society that is stable and enduring, fair and trustworthy. In the sec- 
ond fifteen chapters, intentionality forms only one consideration in 
the process of preserving the status, as to value, of parties to trans- 
actions and exchanges; it may make all the difference, no difference, 
some difference; it may not enter into consideration at all. That 
underscores the judgment of the Halakhah that, when it comes to 
righting wrongs against chattels and persons, the malefactor has acted 
willfully and has therefore to be penalized in an equitable manner. 
By his act of will, he has diminished the property or person of the 
victim; he must then restore the property or person to its prior value, 
so far as this is possible, and may not benefit from what he has done. 

In accord with the Halakhah of Baba Qamma Man undertakes 
to assume responsibility for what he does, always in just proportion 
to causation. Within Israel’s social order what God wants a man to 
do is take responsibility for his own actions, for the results of what 
he or his chattel has done—no more, no less. And that pervasive 
point of insistence transforms our view of the Halakhic category 
before us. True, it forms an exercise in restoration and stasis of the 
just society. But in the details of the law is worked out a chapter of 
theological anthropology, an answer to the question, what, in the 
formation of the just society, can a man do? And the answer is, a 
man can and must take responsibility for not only what he does but 
also—and especially—what he brings about, the things he may not 
do but does cause to happen. Viewed in this way, the laws of Baba 
Qamma form a massive essay upon the interplay of causation and 
responsibility: what one can have prevented but through negligence 
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(in varying measure depending on context) has allowed to take place, 
he is deemed in that same measure to have caused. And for that, he 
is held in that same measure to make amends. 

Responsibility begins in right attitude. Man must form the inten- 
tionality of taking responsibility for his actions; this he must do by 
an act of will. That is why the whole of Baba Qamma plays itself 
out as an exercise in the definition of the valid intentionality in trans- 
actions involving damage and conflict. Where one has diminished 
another, he must willingly take responsibility for his deed of omis- 
sion or commission. The message of the Halakhah on man’s taking 
responsibility cannot be missed in the ringing opening words of the 
Mishnah-tractate, which link causality and responsibility: 


What they [generative causes of damages] have in common is that 
they customarily do damage and taking care of them is your respon- 
sibility. And when one of them has caused damage, the [owner] of 
that which causes the damage is liable to pay compensation...In the 
case of anything of which I am liable to take care, I am deemed to 
render possible whatever damage it may do. If 1 am deemed to have 
rendered possible part of the damage it may do, I am liable for com- 
pensation as if [I have] made possible all of the damage it may do. 


M. B.Q, 1:4 


That remarkably eloquent, decisive formulation contains the entire 
message of Baba Qamma and the first half of Baba Mesia. 

It follows that man in all of his dignity is portrayed through the 
Halakhah of Baba Qamma as possessed [1] of free will to assume 
responsibility, on the one side, and [2] of the power to take action 
in consequence of responsibility, on the other. And that principle 
assumes religious status in two steps. First, in the words of the Written 
Torah God himself has framed the laws that link causation and 
responsibility—negligence and culpability, for instance. In the very 
portrayal of the holy society that Israel at Sinai is commanded to 
realize, God’s stake in man’s framing of the social order is made 
explicit. And consequently, second, Israel in the workaday transac- 
tions of one person with another acts out in this-worldly terms its 
governing principle of transactions with Heaven. The one in palpa- 
ble terms shows the character of the other in intangible ways. 

Consider the topical program of the Halakhah, and see how, start 
to finish, the details define a statement concerning the data of the 
category at hand. Here is the repertoire: how compensation is to be 
paid; the variation in compensation by reason of Scripture’s distinc- 
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tions, e.g., between cases of mere accident and those of culpable 
negligence (attested dangers), where people should have known to 
take care; man’s responsibility for the public interest and the gener- 
al welfare of the public domain; variables in liability for oneself and 
one’s chattels; attenuated forms of responsibility (“He who causes a 
fire to break out through the action of a deaf-mute, idiot, or minor, 
is exempt from punishment under the laws of man, but liable to 
punishment under the laws of heaven”); penalties for causing dam- 
ages done in the three dimensions of social concern: damages done 
to the Land (public property, encompassing ecological considerations), 
damages done to persons, and damages done to private property. 

And the statement that is made, and that can best be made in 
connection with the topics of injury and misappropriation, emerges 
in sages’ sorting out of details and nuances of responsibility and 
consequent liability for compensation. If someone set out to teach 
through a concrete example the variation of responsibility by rea- 
son of variables of what is willful and foreseeable and preventable, 
how better to deliver the message than by distinguishing between 
what is (formerly) deemed harmless and what is (formerly) an attested 
danger? Once the Torah makes that distinction, the message emerges: 
we are responsible for all damages that we could have foreseen, but 
our responsibility is mitigated when the damages cannot have been 
foreseen, prevented, let alone wanted. And, further, responsibility 
is to be accepted, damages compensated—the whole in a forthright 
transaction among honorable men. 

The Halakhah holds that we are responsible for what we do and 
what we cause, but we are not responsible (or not responsible in the 
same degree) for what we cannot control. So the law asks, how does 
our action or lack of action relate to the consequence of what we 
do or not do? If we do not know that an act has caused a result, we 
cannot hold responsible the person who has done the act for the 
consequences he has brought about. The law works out these gra- 
dations between total culpability or blame, by reason of one’s form- 
ing the efficient cause without mitigating considerations, and total 
absolution from culpability and blame, by reason of one’s bearing 
no responsibility whatsoever for what has happened: 

[1] responsibility for all damages done, because the event that has 
caused loss and damage is voluntary and foreseeable, not the result 
of overwhelming external force; preventable; brought about by willful 
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action; the result of culpable knowledge; deliberate choice, not mere 
negligence; 

[2] responsibility for the greater part of the damages that are done, 
because the damage is foreseeable; not the result of overwhelming 
external force; preventable; thus in the event the ignorance is clas- 
sified as culpable; but not voluntary; 

[3] responsibility for the lesser part of the damages that are done, 
because the damage is foreseeable; but the result of overwhelming 
external force and not preventable, thus: involuntary, but the result 
of culpable ignorance and negligence; 

[4] no responsibility at all, the event being involuntary, the result 
of overwhelming external force, not foreseeable, hence, inculpable 
ignorance; e.g., pure chance. 

We therefore identify in the working out of the Halakhah three 
operative criteria—points of differentiation in the analysis of events 
and the actions that produce them, which form a cubic grid, with, 
in theory, nine gradations of blame and responsibility and consequent 
culpability: 

[1] an event produced by an action that is voluntary vs. involun- 
tary; 

[2] an event that is foreseeable vs. not foreseeable, or an action 
the consequences of which are foreseeable vs. not; 

[3] an event that is preventable vs. not preventable; or an action 
that is necessary and therefore blameless, or one that is not. 

Thus we may construct a grid of three layers or dimensions, one 
grid formed of considerations of what is voluntary vs. involuntary, 
the second, of what is foreseeable vs. not foreseeable, the third, of 
what is preventable vs. not preventable, lines. That permits us to 
identify an efficient cause that is voluntary, foreseeable, and prevent- 
able; voluntary, foreseeable, and not preventable; involuntary, fore- 
seeable, and preventable; involuntary, not foreseeable, and not pre- 
ventable; and so on. 

The social order then forms an exercise in man’s accepting re- 
sponsibility for what he does or causes. What, in Israelite context, 
marks that statement as critical to the theology of the Halakhah? To 
answer that question, we revert to the initial point at which the world 
order of justice was disrupted by an act of man. Israel relates to God 
in one way above all, and that is, by exercising in ways that show 
love for God and acceptance of God’s dominion the power of free 
will that God has given man. Correct the error of Eden—that time 
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and again turns out to form the religious statement of the Halakhah, 
just as we noted in connection with the Halakhah of ‘Orlah. The 
story of man’s disobedience in Eden (Gen. 3:11-13) tells why man’s 
accepting responsibility for what he causes forms the center of the 
Halakhah of damages and misappropriation. Here is the original 
version of man’s denial of responsibility, already abundantly famil- 
iar in the pages of this book: 


God: Did you eat of the tree from which I had forbidden you to eat? 
Man: The woman you put at my side—she gave me of the tree and I ate. 


God: What is this you have done? 
Woman: The serpent duped me and I ate. 


At the center of the story of the human condition in the tragedy of 
Eden is man’s and woman’s denial of responsibility for the deed each 
did, and, implicitly, rejection of responsibility for the consequent loss 
of Eden that is coming. At the heart of the Halakhah of damages 
and misappropriation is the opposite: Israelite man’s explicit accep- 
tance of responsibility for what he causes. If Israel wants to show 
God that it is regenerate, how better to do so than act out in cases 
of damages and injury the requirement to bear responsibility for what 
one does and causes to happen (Adam, Eve, respectively)? Here in 
its everyday conduct of the inner affairs of the community, Israel 
shows how, unlike Adam and Eve, through the instruction of the 
Torah, Israel has learned what it means to take responsibility for 
injury and damage to others. 

Within Israel’s workaday life, in the very practicalities of conflict 
and its resolution aimed at restoring and preserving the perfection 
of the status quo, is conducted an on-going exercise. It is one of 
making explicit one’s responsibility for what one has caused, then 
apportioning damages in proportion to one’s negligence or malfea- 
sance. What is voluntary, foreseeable, and preventable imposes 
maximum liability for restoration. Man cannot blame his ox, nor in 
the public way impose upon bypassers the responsibility to accom- 
modate the obstacles he has set up. The premise of the exercise is 
that Israel’s inner affairs, the transactions between and among Isra- 
elites, in the most practical terms, are conducted as a test of wheth- 
er regenerate man—Israelite man—can bear responsibility for his 
own actions, now viewed in the broadest context of causation, and, 
if so, what it means to match levels of compensation to degrees of 
responsibility. No excuses (“the woman you put at my side,” “the 
snake duped me”) exculpate when one has caused damage, because 
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Israelite man assumes the burden of his actions and takes responsi- 
bility so far as possible to restore the world to its original condition, 
before, in the here and now, some deed or act of negligence of his 
has disrupted it. I can think of no more direct response to “the 
woman...the snake...” than the language, “In the case of anything 
of which I am liable to take care, I am deemed to render possible 
whatever damage it may do.” 

In the myriad of individual transactions for which the law pro- 
vides, Israel shows it has learned the lesson of Eden and applied that 
lesson to the social order of the Land. Why in the interiorities of 
relationships at home? Because it is not among strangers but within 
the community that workaday actions matter most. In intimacy, 
responsibility registers. In Eden it was before God that man was 
ashamed, and, in Israel, it is with one’s fellow Israelite that man shows 
he has learned the lesson of Adam’s denial. That is what is at stake 
in those eloquent, implacable words, which Adam should have said 
but Israel now does say: In the case of anything of which I am lia- 
ble to take care, I am deemed to render possible whatever damage 
it may do. And, in the language of the Mishnah itself: Man is per- 
petually an attested danger whether what is done is done inadvert- 
ently or deliberately, whether man is awake or asleep. If he blinded 
the eye of his fellow or broke his utensils, he pays the full value of 
the damage he has caused. Would that Adam had said of himself to 
God what Israel affirms day by day and, as we see in the spinning 
out of the Halakhah, in every way as well. 

Sin, crime, torts and damages—these carry forward bad attitudes; 
differentiating types and degrees of intentionality when addressing 
how the social order is disrupted yields nothing of interest. By con- 
trast, in treating ordinary exchanges and transactions, the Halakhah 
turns out to form an essay on when intentionality matters and when 
it does not. How is this the case? When it comes to restoring the 
perfection of society, specifically, where do we take account of in- 
tentionality and where not? Intentionality or attitude matters in sit- 
uations of conflict. Then the attitude of both parties makes all the 
difference, since to resolve conflicting claims, we have in the end to 
conciliate all parties to a common outcome; there, intentionality or 
attitude forms the critical medium for restoring and sustaining bal- 
ance and order. Parties to an exchange are now responsible to one 
another, and they must intend the outcome to be a proportionate 
and equal exchange of value. Both parties must accept the outcome, 
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that is, form at the end the same attitude toward the transaction. A 
claim of ownership ends in an act of despair. Responsibility is pro- 
portionate to the attitude of the bailee, that is, to the degree of 
accountability that he has accepted to begin with. So much for the 
uses of intentionality in the restoration and maintenance of the so- 
cial order. 

But then where do we dismiss as null all considerations of inten- 
tionality or attitude, even when parties to an exchange concur? In 
market transactions, by contrast, true value overrides the attitude of 
the players, who cannot agree to an exchange that in objective terms 
is deemed null. Even where all parties agree, the Torah too must 
approve. And, we noted, we impute to all parties the same attitude 
and deny the pertinence of idiosyncratic or private meanings. Broad- 
ly-held expectations govern, whether those of custom or of the writ- 
ten Torah’s own law. In these two ways—the Torah’s law, which is 
not relative to the will of man, and established custom, which de- 
fines the norm for man—intentionality possesses no power, because 
it serves no purpose in restoring or sustaining the balances of a well- 
ordered society. 

So the thirty chapters, breaking into two halves at the end of the 
first fifteen, in the middle of the second tractate, through the expo- 
sition of the law set forth a massive exercise in the applied reason 
and practical logic of the abstract categories, responsibility and in- 
tentionality. What message emerges when we move from the illicit 
to the licit, the abnormal to the normal? The transactions that all 
together form the ordinary life of inner Israel, Israel on its own, yield 
two matching propositions. First, when it comes to acts that disrupt 
the social order, man is responsible for what he does. But, second, 
when we turn to transactions that sustain the ordinary relationships 
within Israel, man’s proper intentionality takes over. ‘Then man’s will 
forms only one element in a complex transaction. Where wills clash, 
compromise takes over. Where the Torah imposes its own rule, 
intentionality is null. Publicly-accepted custom and procedure take 
the paramount position. In cases of negligence or malfeasance, man 
takes responsibility for what he has done—so much for the first half 
of the Babas. 

And that brings us to the everyday conduct of affairs in ordinary 
Israelite society, as in the world of perfect order and stasis of Eden 
at the outset and the Land of Israel at the end? Social order restored, 
the status quo as to value regained, what forces hold the whole 
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together? Where responsibility prevails, man’s own will and inten- 
tionality, God’s will in the Torah, and the customary arrangements 
of a stable, just society—all these variables come into play and are 
to be sorted out. That is why, while single message addresses the 
abnormal and the illicit, the realm of torts and damages: take re- 
sponsibility to attam Eden, a much more complex message states the 
requirements of maintaining matters. That message responds to the 
realities of the ideal society that the Halakhah makes possible. 

Specifically, Israel in its interior arrangements is to hold in the 
balance [1] personal will, [2] the ‘Torah’s law, and [3] the long-stand- 
ing customary requirements of enduring order. In the Babas, as this 
survey of the Halakhah has shown, these distinct and inter-related 
forces—man’s will, God’s law, and accepted public practice—are far 
from abstractions. In the interplay of individual will, God’s absolute 
law, and ancient, enduring custom, Eden endures in the realization 
of Israel in the here and now. No wonder the great teacher, Sam- 
uel, took the view, “There is no difference between the world to come 
and the days of the messiah, except the end of the subjugation of 
the exilic communities of Israel” (B. 11:12 1.24/91B). That is to say, 
in context, the Messiah will restore Israel to the Land (one of his 
two principal missions, raising the dead beyond the other), the Torah 
to the government of Israel in the Land. Then, for all eternity marked 
by “the world to come,” Eden once recovered will endure forever. 
But Eden is an occasion, a situation, a mode of organization, as much 
as a location. In the statement of the Halakhah Eden is a condition 
that prevails in the here and now of inheritances and wills, real estate 
and market transactions, a circumstance that comes about in the 
compromise of conflict and through the fair and just arrangements 
brought about among the householder and laboring craftsman and 
farm worker. With the proper intentionality, in full responsibility, 
maintaining the ancient order and arrangements of the Torah, Is- 
rael in the Land will realize Eden—this time around forever. 


V. Horayor 


At Horayot we deal with collective expiation for the corporate sin 
brought upon individuals by erroneous instruction on the part of the 
government, the head of the community, the priest, or the sage, as 
the case requires. What links the individual to the community, so 
assigning to the collectivity the consequence of private behavior? Here 
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we turn to the matter of where and how the public bears responsi- 
bility for private, individual conduct—collective guilt for individual 
action. The individual is subsumed within the community when his 
action results from a common misconception fostered by the com- 
munity’s representative agencies. What triggers the application of the 
collective penalty provided by the halakhah of Horayot is reliance 
upon the community’s court. He who relies on himself is liable, and 
he who relies on the court is exempt. Here is a case, then, in which 
“he told me to do it” represents a valid claim; the case is carefully 
restricted. ‘The halakhah ordinarily does not accept such a claim, as 
we noted in the explicit statement that ordinarily no one can blame 
a third party for damages that he does, with the allegation that so- 
and-so told me to do it: 


Even though [the defendant] pays off [the plaintiff], he is not forgiv- 
en until he seeks [forgiveness] from [the plaintiff]. He who says, “Blind 
my eye,” “Cut off my hand,” “Break my leg”— [the one who does 
so] is liable. [If he added,] “. . . on condition of being exempt,” [the 
one who does so] is liable [anyhow]. “Tear my cloak,” “Break my 
jar,” [the one who does so] is liable. [If he added,] “. . . on condition 
of being exempt,” [the one who does so] is exempt. “Do it to Mr. 
So-and-so, on condition of being exempt,” he [who does so] is liable, 
whether this is to his person or to his property. 

M. B.Q, 8:7 


When, then, does the person who does a deed validly assign guilt to 
a third party? 

It is when the court speaks in the name of the ‘Torah—errone- 
ously; but even here, the conditions under which such a claim may 
register are narrowly defined. The only case in which the commu- 
nity at large does not deliberately violate the Torah and incur the 
penalty of death now and the loss of eternity at the last judgment 
involves erroneous instruction on the part of the court. Then, when 
an individual sins in ignorance, he is exempt from penalty, having 
relied on the court. Even though an individual knows the law, if he 
relies upon the court, he is exempt. The court is liable. But the error 
of the court must pertain to details, not to the basic rule, which the 
court is expected to know. The individual, as much as the commu- 
nity, bears responsibility to know the Torah’s explicit laws. Inadvert- 
ent errors in detail based on court instruction alone allow the indi- 
vidual to assign guilt to the community at large. And then Scripture 
then provides for a means of expiating the collective sin. But inad- 
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vertence affects both the community and the court, so a range of 
possibilities comes under consideration, e.g., if the court gave an 
incorrect decision inadvertently, and the entire community followed 
their instruction and did the thing in error, if the court gave an 
incorrect decision deliberately, but the community, following their 
instruction, did the thing in error inadvertently, if the court gave 
incorrect instruction inadvertently, and the community followed their 
instruction and did the thing in error deliberately, and so on. So much 
for the court and community. 

What about unwitting sin carried out by the two other institutions 
of politics and public policy, the high priest and the ruler? These 
two also fall into the class of the community at large. Here too, 
inadvertent sin is wiped away by an appropriate offering, the bul- 
lock in the present case. Then the issue concerns whether the priest 
or ruler erroneously decided and acted by himself or did so with the 
community. Then the same rules that govern a mistaken decision 
taken by the court come into play. As to the ruler or high priest, a 
sequence of situations is worked out: what offering pertains to an 
anointed priest who sinned upon leaving office, so too a ruler; what 
do we do with one who sinned before appointment and then were 
appointed? 

The specification of the beasts that are required clearly takes for 
granted a code that links animals of a given type to deeds of a spec- 
ified classification, thus: an individual brings a female lamb or a 
female goat [Lev. 4:28, 32] a ruler brings a male goat [Lev. 4:23], 
and an anointed [high priest] and a court bring a bullock [M. 1:5, 
2:1]. But in the case of idolatry, the individual, ruler, and anointed 
[high priest] bring a female goat [Num. 15:27]. And the court brings 
a bullock and a goat. 

What we address in the Halakhah of Horayot is the problem of 
sorting out obligations involving the individual and the community, 
private sin and collective guilt. As we have seen, the Halakhah 
addresses the individual and his crime, punishment, and rehabilita- 
tion before God. Oft-times the court, sometimes the ‘Temple, and 
occasionally God all collaborate to secure expiation of sin in this life, 
so that the individual will rise from the grave and stand in judgment 
and enter the eternal life. The system moreover works out the dis- 
tinction between deliberate and inadvertent sin or crime, so a com- 
plete picture of the process by which rebellion against God is pun- 
ished in its way, inadvertent sin in its manner. When it comes to 
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the community at large, deliberate sin is dealt with too. But what of 
the interstices between public and personal sin or crime? There the 
Halakhah sets forth a systematic and cogent statement, entirely 
coherent with the larger systemic message. 

The logic of the Halakhah dictates that Israel, not only individ- 
ual Israelites, answer for sins or crimes committed by the holy peo- 
ple as a whole. That logic is expressed in the key-statement, “All Israel 
has a portion in the world to come,” so that being part of holy Is- 
rael carries the promise of resurrection and eternal life. Individuals 
secure their position in Israel by atoning for sin, paying the penal- 
ties that are specified in Sanhedrin-Makkot, Shebuot, and Keritot. 
But when the Halakhah thinks of Israel, it addresses not only indi- 
viduals but the entirety of the community. Israel, not merely Israel- 
ites, forms that community that God called to Sinai to constitute the 
kingdom of priests and the holy people. And all Israel is subject to 
judgment. The Written Torah leaves no doubt about the penalties 
inflicted upon deliberately-sinful Israel: loss of the Land and exile. 
The narrative from Genesis through Kings—the Authorized Histo- 
ry—fully spells out the meaning of national sin and exile. To that 
set of facts, the Oral Torah, for its part, contributes a separate con- 
sideration: the disposition of a sinful (idolatrous) community. The 
law calls that collectivity to judgment before the court of seventy- 
one members such entities that sin collectively as the community 
formed by a sinful town, one that goes over to idolatry: 


A. (1) They judge a tribe, a false prophet [Deut. 18:20], and a high 
priest, only on the instructions of a court of seventy-one members. 
(2) They bring forth [the army] to wage a war fought by choice only 
on the instructions of a court of seventy-one. (3) They make additions 
to the city [of Jerusalem] and to the courtyards [of the Temple] only 
on the instructions of a court of seventy-one. (4) They set up sanhe- 
drins for the tribes only on the instructions of a court of seventy-one. 
(5) They declare a city to be “an apostate City” [Deut. 13:12ff.] only 
on the instructions of a court of seventy-one. 

MIsHNAH-TRACTATE SANHEDRIN 1:5 


Deliberately committed sins by the community at large—a tribe, a 
town—provoke judgment by the great Sanhedrin, and the penalty 
for articulate rebellion against God, e.g., through idolatry, is the 
destruction of the entire community, which, furthermore, loses its 
portion in the world to come: 


A. The townsfolk of an apostate town have no portion in the world 
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to come, as it is said, “Certain base fellows [sons of Belial] have gone 
out from the midst of thee and have drawn away the inhabitants of 
their city” (Deut. 13:14). And they are not put to death unless those 
who misled the [town] come from that same town and from that same 
tribe, and unless the majority is misled, and unless men did the mis- 
leading. [If] women or children misled them, of if a minority of the 
town was misled, or if those who misled the town came from outside 
of it, lo, they are treated as individuals [and not as a whole town], 
and they [thus] require [testimony against them] by two witnesses, 
and a statement of warning, for each and every one of them. This 
rule is more strict for individuals than for the community: for indi- 
viduals are out to death by stoning. Therefore their property is saved. 
But the community is put to death by the sword, Therefore their 
property is lost. 

M. Sanhedrin 11:4 


So much for the sanctions imposed for collective guilt that is delib- 
erately incurred, e.g., by an entire tribe that willfully and knowing- 
ly violates the law or a city that all together opts for idolatry. But 
how about the other classification of collective sin, namely, sin col- 
lectively committed that is inadvertent, not deliberate? That is the 
subject of Horayot, which defines the occasion for inadvertent sin 
on the part of the entire community and specifies the appropriate 
penalty, which, as with Keritot, takes the form of an offering. 
What is at stake in the Halakhah of Horayot is not so much the 
distinction between the community and the individual as the inter- 
relationship of the Israelite with the embodiment of Israel in the three 
foci of executive power we met at the very outset, the high priest or 
the ruler or the court. These define the three foci of politics that serve 
to govern Israel and inflict the this-worldly sanctions that pertain. 
When the Halakhah deals with the deliberate sin or crime of the 
individual, it inflicts capital or corporal punishment, as the case 
requires. When the Halakhah deals with the deliberate sin or crime 
of the individual or of the community, it for the most part falls si- 
lent: God intervenes. That explains why we have little Halakhah that 
spells out the rules for divine intervention: we know who is subject 
to extirpation but not how extirpation is imposed upon the individ- 
ual, and only a handful of rules pertain to how extermination or exile 
is imposed upon the community. What sages wished to say through 
the Halakhah of Horayot is, when it comes to deeds performed in 
good faith by the individual at the instance of the community and 
its authorities, the community, not the individual, bears collective 
guilt, and the individual is atoned for within the offerings of the 
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community at large. And, since that is the distinctive message of the 
present Halakhah, once more, we realize, it is only through the 
Halakhah before us that the sages can have made the statement that 
their system demanded: inadvertent error by court, priest, and rul- 
er, representing and implicating the community at large, is to be 
expiated by offerings appropriately specific to the circumstance. 
Horayot provides for an exact match between inadvertent sin or 
crime, whether personal or public, and the animal offering that 
expiates the sin or crime, accomplishes Israel’s atonement. 


VI. SHEBUOT 


The story of creation assigns to words the power to make worlds. 
But that defines the medium of God’s relationship with Man and 
with Israel as represented through Scripture. The Halakhah, in its 
exploration of how Man is like God, now investigates the comple- 
mentary question, how does Man’s word compare to God’s, in whose 
image Man is made? If the sages wished to make the statement that 
man’s word is comparable to God’s and that, for man as for God, 
words properly formulated form media of sanctification, they could 
find no more suitable occasion for doing so than in their discussion 
of the oath (as distinct from the vow, classified as an act of temper 
and not one of deliberation, such as the oath is) And if, further, they 
wanted to say, God is everywhere present, a sentient being who pays 
close attention to everyone all the time, to what people say, not only 
to what they do, and, especially, to what they say upon the invoca- 
tion of God’s presence in particular—if that is what they wanted to 
say, then Shebuot—the Halakhah of the oath—provides not the ideal 
occasion but the only really appropriate one. That is for two rea- 
sons. First, the oath by definition calls God to witness the transac- 
tion (and the vow does not); the person who takes the oath invokes 
God’s name and calls upon God to confirm his allegation. So the 
consequence of asking God to join in one’s claims and certify them, 
the conviction that God is everywhere, all the time, when he is called 
upon, forms the foundation of all else. Second, the oath represents 
a purely verbal transaction, not ordinarily confirmed by concrete 
action, not commonly subjected to the supervision of all parties. It 
is the transaction that in the end depends upon the integrity of the 
person who makes the statement in God’s name, “By an oath, I shall 
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not eat,” for who is going to keep watch to see that the man does 
not eat? 

The theological premise of oath-taking accordingly involves an 
assessment of man’s and of God’s character. God oversees all things; 
he will know when his name has been taken in vain. Man is pos- 
sessed of character and conscience; he does not need to be subject- 
ed to supervision by a this-worldly force outside of himself, when, 
having invoked God’s name, he has subjected himself to God’s 
oversight. So to language sages impute remarkable power, specifi- 
cally the capacity to change a transaction, through intangible but 
powerful formulations, by the introduction of an interest on God’s 
part into an arrangement otherwise between men alone. These 
convictions come to full expression in the Halakhah at hand, stat- 
ing in concrete language and norms that—like Man—God responds 
when his name is invoked and is not to be deceived—ever. That 
conviction provides ample motivation for a detailed definition, in 
norms of speech, of the circumstances and formulas that engage God’s 
interest and participation, respectively. 

The oath represents the use of words for an inviolable and utter- 
ly dependable result: if I take an oath, I invoke God’s name, and in 
doing so, I declare myself completely truthful—‘“so help me God.” 
But God not only enforces the oath, having a personal stake there- 
in. God himself takes oaths and binds himself thereby, Scripture being 
rich in divine oath-takings, e.g., Gen. 22:15, “By myself I have sworn 
and oath, says the Lord, because you have done this and have not 
withheld your son, your only son, I will indeed bless you....” In 
formulating matters in that way, God undertakes a perpetual bless- 
ing for Abraham’s heirs, the taking of the oath securing credence 
from Abraham and imposing an iron-clad obligation upon God. ‘The 
upshot is, the oath possesses an integrity, an autonomy of power, such 
that God as much as man is bound. Words properly formulated 
therefore exert extraordinary power, and that is why, from deeds that 
represent sins or crimes, the Halakhah now turns to words. It fol- 
lows that the Halakhah will carefully define the formula by which 
words take on the power to bind or loose, by which God himself is 
engaged in the transaction among men. But, as we already realize, 
the Halakhah also focuses its attention upon the power of the oath 
here at home, within Israel’s interior transactions, in relationships 
between one Israelite and another. 

In taking the oath, man is like God; God binds himself by an oath, 
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so does man. There is one difference between God and man. God 
supervises man. God needs no supervision; he is truth. The Hala- 
khah then bears the message that the language Israelites use among 
themselves in the engagement with God’s name affects not only the 
intangibles of transcendent faith but the palpable results of ordinary 
activities: acts of faith and faithlessness, acts of honesty and dishon- 
esty, acts of integrity and deceit—all of them measured by the cri- 
terion of truth established in what is said and in the way it is formu- 
lated. Using God’s name in certain contexts brings God into the here 
and now, and that represents a power that language, rightly used, 
possesses. No wonder sages find the topic so richly engaging. 

What is at stake in the Halakhah of oath-taking is trustworthy 
relationships, effected through verbal formulas, between man and 
man. The upshot is, God’s relationship with man, defined and reg- 
ulated by the use of language to impose an oath, forms the model 
of man’s relationship to man. If God is bound by the oath that he 
takes by his own name, man all the more so is bound by the oath 
that he takes in God’s name; man is like God, and man’s words matter 
just as God’s words matter; the same formulas pertain. What then 
is at stake in the four types of oath that people impose upon them- 
selves, the rash, the vain, the oath of testimony, the oath of bailment? 
The rash oath attracts attention because it is one that in the end is 
going to be violated willy-nilly: the oath not to do something that 
one is highly likely to do. The vain oath is one that is contrary to 
fact or condition, e.g., an oath that one has seen what is impossible, 
or an oath not to do what one is commanded to do. These oaths 
misuse, abuse language; they represent the utilization of the formu- 
la of the oath in inappropriate ways, asking by an oath that people 
believe one will do the impossible or believe the implausible. In the 
context of the Halakhah, we require two things: a definition of the 
sin or crime, and a specification of the penalty for deliberate and 
for inadvertent commission of the sin or crime. The Halakhah then 
identifies those whose oaths bear consequences. In the present in- 
stance anyone may take such an oath, anyone may be affected by 
it: men and women, persons not related and those related, and the 
like. But what distinguishes the classification is that the oath repre- 
sents an act of one’s own volition. 

The other two types of oath—oath of testimony, oath of bail- 
ment—by contrast may be imposed by the court or by the law, but 
pertain only to those who to begin with are able to give testimony. 
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Men, not related to the parties to the conflict, suitable to bear wit- 
ness, are subject to the oath of testimony. Gentiles, women, children, 
and others invalid to testify in a court of Judaism are not. The oath 
of testimony then serves the process of the courts in the administra- 
tion of law, imposing the requirement to testify upon reluctant wit- 
nesses. The oath of testimony is particular to the person on whom 
it is imposed; it cannot form a generalized imprecation applicable 
to all who hear it. The transaction moreover takes a highly person- 
al form, the oath being imposed by the party that requires the tes- 
timony upon the party that is supposed to know pertinent facts. ‘The 
oath of bailment has no bearing upon court transactions, so anyone 
may take it. It must pertain to something of value. Its terms and 
consequences are defined by the diverse definitions of responsibili- 
ties for bailments. The oath imposed by the judges, finally, embod- 
ies Scripture’s disposition of the conflicting claims to property, e.g., 
the claim of an undischarged debt in specie or in kind, but one that 
is tangible and not personal or theoretical (ownership of land), e.g., 
to money but not slaves, to movables but not real estate. 

How, then, do oaths figure in the Halakhah? ‘They represent media 
for the resolution of conflict, the more important cases all involving 
competing claims of one kind or another. The oath of the judges, 
the oath of testimony, and the oath of bailment all serve to intro- 
duce the criterion of truth and to exclude the exercise of force. The 
claimant seeks a just restoration of his property or compensation for 
his loss, the defendant insists upon a fair adjudication of the matter. 
For that purpose, words backed up not by deeds but by divine su- 
pervision serves. But contention precipitates also the taking of the 
vain and rash oath. The rash oath involves securing credence for a 
preposterous allegation—one that others deny. The vain oath asks 
people to believe one will carry out an implausible resolve, again 
bearing within itself the implicit motive to secure credibility where 
there is none. So one way or another, the oath serves, within the 
Israelite polity, to engage God’s participation within the transactions 
of man, to involve God in Israel’s points of inner conflict, to ask God 
to impart certainty to the points of stress and strain. 

The power imputed to the oath, the context in which the oath 
exercises its controlling authority, the cogency of the details of the 
types of oaths—all work together to say in concrete and detailed ways 
precisely what the sages wish to express, God’s intimate, eternal, and 
on-going engagement with what Israelites say to one another with- 
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in Israel’s interior social order. If sages wanted to say, God listens 
carefully to what people say and pays attention to the details of what 
they do, God knows what you promise and observes how you carry 
out your promise, God oversees what no man witnesses, God lives 
among us and abides with us—if sages wished to underscore the 
perpetual presence of God within Israel’s everyday life, they could 
have accomplished their goal no more effectively than by setting forth 
the laws of Shebuot in the way that they have. And, it goes without 
saying, no more explicit a statement of intentionality can be made 
than the oath, which links Man’s intention to God’s witness—and 
personal engagement. 

So much for the world of interior Israel, engaged in constructing 
a social order in accord with the principles of integrity and respon- 
sibility, on the one side, and appropriate attitude and intentionali- 
ty, on the other, animated by the memory and hope of Eden. What 
of the world within and beyond: the household that forms the smallest 
whole unit of the Israelite social order for which the Halakhah leg- 
islates. Our question is now, how does the Halakhah embody prin- 
ciples that protect Israel’s authentic Eden, the household that com- 
pares to, mirrors the ‘Temple, from enemies visible and tangible and 
otherwise, and secure for it the possibility of overcoming death? To 
that matter, central to the Halakhah, we now turn. 


This page intentionally left blank 


PART THREE 


INSIDE THE ISRAELITE HOUSEHOLD: 
DEATH AND LIFE 
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6. 


ENEMIES OF EDEN, TANGIBLE AND INVISIBLE 


You may freely eat of every tree of the garden; but of the tree of the 
knowledge of good and evil you shall not eat, for in the day that you 
eat of it, you shall die. 

Gen. 2:16 


In the sweat of your face you shall eat bread until you return to the 
ground, for out of it you were taken; you are dust and to dust you 
shall return. 

Gen. 3:19 


I. DEATH AND LIFE, UNCLEANNESS AND SANCTIFICATION (1): 
THE SOURCES OF UNCLEANNESS 


Death is the outcome of the tragedy of Eden. In invisible form death 
effects uncleanness, exclusion from what is sacred, and, in the con- 
text of the Temple and household, from what is to be kept cultical- 
ly clean and ready (in the Temple) to be sanctified. In tangible form, 
death is represented by such principal sources of uncleanness as the 
corpse, on the one side, and the gentile, on the other. The elabo- 
rate system of cultic cleanness put forth by the Halakhah of the 
Mishnah-Tosefta contrasts life with death, cleanness or sanctifica- 
tion with uncleanness, represented at the apex of sources of unclean- 
ness by the corpse. 

That is just as the narrative of Genesis would lead us to antici- 
pate. Eden stands for eternal life with God, so the loss of Eden 
brought death in its place: that is the very meaning of the action. 
Not surprisingly, then, the principal source of uncleanness should 
be the corpse and stand for the enemies of Eden, chief among the 
sources of uncleanness in the model of death or in hierarchical re- 
lationship to death. From these Israel in its household, like the priests 
in the Temple, are to be protected. Perpetual alertness is required 
to stand against the sources of uncleanness, representing death. 

In the system of the Oral Torah, death comes about by reason of 
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sin, as is stated in so many words, in a great many passages, of which 
the following is representative: 


J. “So too all the generations came to the first Man, saying to him, 
‘Is it possible that the Holy One, blessed be He, is imposing the at- 
tribute of justice on you?’ 
L. “He said to them, ‘God forbid. I am the one who has brought about 
my own death. Thus did he command me, saying to me, ‘Of all the 
trees of the garden you may eat, but of the tree of the knowledge of 
good and evil you may not eat’ (Gen. 2:17). When I violated his in- 
structions, I brought about my own death, for it is written, ‘On the 
day on which you eat it, you will surely die ‘(Gen. 2:17).” 

PesigTA DERAB Kanana XIV:V.1 


Death does not define God’s purpose for the life of Adam and Eve 
but violates the teleology that governed God’s making of them. No 
wonder, then, that death should constitute the paramount intangi- 
ble enemy of Eden, the corpse, of cleanness for Temple and house- 
hold alike. But we begin with the tangible enemy of Eden, the idol- 
aters, who reject God outright, willfully. 

The Temple and the Israelite household in the Land of Israel, on 
a continuum with the Temple, form the arena for the contest be- 
tween life and death. That is not for abstract but concrete reasons: 
what takes place in the Temple sustains the life of Israel in the Land 
of Israel, and so too, what happens in the household. The principal 
activities of the household—creating, sustaining life—also involve acts 
of sanctification (in creating life, as we have already noted in Chap- 
ter Three) and the maintenance of the model of sanctity (in sustain- 
ing life by eating food in the home prepared in conditions of cultic 
cleanness that pertain to the Temple offerings). ‘The whole mirrors 
the space (in alertness against uncleanness effected by the presence 
of what is analogous to death), time (as at the Sabbath), and activity 
(in the mirror image of that of the Temple (as we saw in Chapter 
One). 

That is why Holy Israel, confronting round about the sources of 
contamination, takes as its task constantly to remain alert and watch- 
ful. That is lest those contaminations that signify death affect Israel 
in the home or Temple, situated as they are in the Land that is 
comparable to Eden (but there alone).! And that means, Israel must 


' The uncleanness-taboos pertain to the Land, with the important exception of 
those pertaining to sexual relations, which apply to the diaspora as well. But we 
must not underestimate the full extent of the enlandisement of the system of un- 
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watch not only what it eats and drinks and wears and where it stands 
and sits and lies. Israel also must pay attention to what the food that 
Israel eats itself may have touched, who may have stood or sat upon 
the clothing that the Israelite wears and the beds on which he takes 
a rest. So not only the present condition but the past story of uten- 
sils, food, drink, clothing, and furniture comes into account. To 
preserve the condition it ought always to enjoy, which is, the state 
of sanctification, Israel has then to maintain a constant surveillance 
of the present and past of the world in which it lives and the people 
among whom it makes its life. Just as marrying without carefully 
investigating the genealogy of the Israelite family into which one 
marries can produce as offspring mamzerim, excluded from Israel for 
a thousand generations, so sitting on a bench without finding out 
who has sat there before can produce uncleanness that can contam- 
inate much else. Along these same lines eating a piece of bread 
without knowing where it has been and who has touched it can 
diminish one’s standing in the hierarchy of sanctification, as spelled 
out in Mishnah-tractate Hagigah Chapters Two and Three and 
Mishnah-tractate Tohorot Chapter Two, with their Tosefta-supple- 
ments (and in the case of Hagigah, Yerushalmi- and Bavli-analyses 
as well). 

All this why? Because Israel is engaged in the enterprise of recov- 
ering the condition of Eden, which is that of life eternal. That re- 
quires overcoming death and its contamination in the here and now, 
and attaining sanctification to set the stage for the advent of the 
judgment and life eternal. ‘The sequence of stages from now to then, 
here to there, is spelled out by Pinhas b. Yair in the following re- 
markable statement: 


R. Pinhas b. Yair says, “Heedfulness leads to cleanliness, cleanliness 
leads to [cultic] cleanness, cleanness leads to abstinence, abstinence 
leads to holiness, holiness leads to modesty, modesty leads to the fear 
of sin, the fear of sin leads to piety, piety leads to the Holy Spirit, the 
Holy Spirit leads to the resurrection of the dead, and the resurrec- 
tion of the dead comes through Elijah, blessed be his memory, Amen.” 
M. Sotah 9:15 


That statement places into context the matter at hand. It is not the 
only thing, nor even the main thing, in Pinhas’s ladder: inner moral 


cleanness and sanctification. The “land of the peoples” is unclean by definition 
with corpse-uncleanness, not surprisingly being compared to a vast graveyard. 
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virtue counts heavily. But it is the tangible, measurable moment of 
hierarchization in the progression from the consequence of the ca- 
tastrophe in Eden to the ultimate, eternal restoration of life. Death 
contradicts the nature of man; no wonder death in the form of the 
corpse should embody the human condition beyond Eden. 

The Israelite household, the space occupied by it for the sacred 
occasions (each man in “his place”), and the property in the full sense 
of the word—realty, personalty, and movables, all three—further- 
more are treated as analogous to the sacred space. That is comprised 
by the Temple, occupied by the consecrated caste, the priesthood 
and their staff, and what is kept therein. What establishes the anal- 
ogy? Both are subject to the same dangers in the metaphor of death. 
The sources of change and disruption that threaten the cleanness, 
hence the sanctification, of the Temple are the very same sources 
that threaten the norm of cleanness of the household. What follows 
is that if the same uncleanness affects the Temple and the table, then 
the only difference is one of degree, not of kind, as the Halakhah 
states explicitly. And the rest flows. 

The web of relationships between sanctification and uncleanness 
spins itself out into every corner of the Israelite household, where 
the system makes a difference. The source of the system’s movement, 
its dynamism, in light of the character of its generative analogy, 1s 
readily predicted. Given the story the Halakhic system tells, it is— 
and it can only be—the will of the householder. That is what deter- 
mines the difference that the distinction between clean and unclean 
is going to make. Everything is relative to the householder’s will; he 
has it in his power, through acts of perpetual alertness depending 
on his, and his household’s, will, to draw the household table into 
alignment with the altar in the Temple. That is to say, if he wills it 
always, he can place the table and the food set thereon into rela- 
tionship, onto a continuum, with the altar and the Holy Things of 
the cult. How so? Let me state with heavy emphasis: 

This act of will motivates an attitude of constant watchfulness for those very 
sources of contamination that Scripture identifies as danger to the Lord’s altar 
in the Jerusalem Temple: death above all. 

So, in the cosmology of the system, the struggle for life and against 
death, lost in Eden, is recapitulated—with results Israel can bring 
about—in the Temple, mirroring below the condition of Heaven 
above, the place on earth opposite God’s residence above, and in 
the household, conducted as an analogy thereto. Such an attitude 
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of watchfulness then comes to realization in actions that confirm the 
attitude and embody the intentionality: take note, avoid, watch out 
for this, that, and the other thing. That is because the faithful of the 
Halakhah think of themselves as subject to the disciplines of sancti- 
fication like ‘Temple priests but nonetheless situate themselves in the 
ordinary world. 

But there is a massive difference, according to the ordinary Isra- 
elite a cosmic challenge, extraordinary importance in the sight of 
Heaven. In the actual Temple avoiding sources of uncleanness, e.g., 
corpses, menstruating women, people suffering a flux, posed no 
enormous problems; most of the virulent sources of uncleanness were 
walled out to begin with. Corpses were kept out, unclean persons 
(including priests) were removed and by elaborate rites readmitted. 
But in the household and in the marketplace who knows what can 
happen—and commonly does? And who can control for the unto- 
ward or the unnoticed? But there is more. Bumping into someone 
quite inadvertently, who can trace the history of each person, his or 
her encounter with a corpse, her period, for instance, or with some- 
one who has had such an encounter or sat on a chair on whom a 
menstruating woman or a man with flux has sat? The possibilities 
for cultic contamination, controlled in the cult, prove limitless out- 
side—so too the responsibilities, above all, the requirement for con- 
stant willful attention to what happens. But then, the Halakhah aims 
at imposing order and a certain rationality, a well-construed assess- 
ment of probabilities, upon that chaos of death embodied in the 
unclean and the profane. 

So much for the construction of a world of sanctification and de- 
sacralization in response to the householder’s will and intention. Now 
we turn to what lies beyond his power, to matters upon which his 
attitude and plan have no bearing. These are the sources of unclean- 
ness that do function ex opere operato and that, when they do, take what 
is sacred and render it unclean, inaccessible to its ordinary purpose 
and task: sustaining the life of holy Israel. 

On the side of life eternal, Israel abides within God’s kingdom, 
both unseen and seen, tangible, visible, and temporal. To aspire to 
live in God’s kingdom bears a variety of meanings, but the simplest 
and most explicit calls upon Israel to be holy like God: “You shall 
be holy, because I the Lord your God am holy” (Lev. 19:2). Just as 
the holiness of the ‘Temple, where God abides and Israel meets him, 
is to be defended from the sources of uncleanness that represent 
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death, so the Israelite household, its table, utensils and food, as much 
the bed, are to be protected against those same enemies. In the model 
of Eden, Man bears responsibility for his part in the confrontation. 
Where exactly does the will of Man enter into the contest between 
life and death? That question occupies us in our inquiry into how 
Israel takes its position within the kingdom of God, choosing life. 
And, by now predictably, the answer will be, by an act of will Israel 
enters the contest. 


II. TANGIBLE ENEMIES: ABODAH ZARAH 


Idolatry represents the tangible enemy of God. When the Halakhah 
takes up the world beyond Eden, it invokes its own metaphors for 
death: the gentiles in the tangible world outside the genealogical 
frontier of Israel, corpse-uncleanness in the invisible, if equally tan- 
gible, world beyond the limits of the altar, the Temple, and Jerus- 
alem. The world beyond the bounds of Israel—the people in its 
household walls, the Land within its frontiers—forms an undiffer- 
entiated realm of idolatry and uncleanness. ‘Then how is Israel to 
negotiate life with the world of gentiles and their idolatry, corpses 
and their contamination? The Halakhah constructs, indeed defines, 
the interiority of an Israel sustaining God’s service in a world of 
idolatry: life against death in the two concrete and tangible dimen- 
sions by which life is sustained: trade and the production of food. 
No wonder Israel must refrain from engaging with idolatry on days 
of the festivals for idols that the great fairs embody—then especially. 

Among the sources of uncleanness, tangible and invisible, we begin 
with the gentiles and proceed to corpse- and comparable kinds of 
uncleanness. The two—gentiles, corpses—form a single domain. ‘The 
former bears the same uncleanness as the latter. A picture in carto- 
graphic form of the theological anthropology of the Halakhah, in- 
deed, would portray a many-colored and much-differentiated Israel 
at the center of the circle, with the perimeter comprised by all-white 
gentiles. For white is the color of death, how the unclean graves are 
marked off to warn priests and others concerned with cleanness. 
Gentiles, like their idols, constitute a source of uncleanness of the 
virulence of corpse-uncleanness. What detail of the Halakhah em- 
bodies the principle that Israel stands for life, the gentiles like their 
idols for death? An asherah-tree, like a corpse, conveys uncleanness 
to those who pass underneath it, so M. Abodah Zarah 3:8: “And he 
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should not pass underneath it, but if he passed underneath it, he is 
unclean.” 

Not only so, but gentiles, always meaning idolaters, and Israel- 
ites, defined as worshippers of the one and only God, part compa- 
ny at death. Only for the moment do Israelites die, for they are to 
rise from the grave. Gentiles die for eternity. The roads intersect at 
the grave, each component of humanity taking its own path beyond. 
Israelites—meaning, those possessed of right conviction—will rise 
from the grave, stand in judgment, but then enter upon eternal life, 
to which no idolater will enjoy access. So, in substance, humanity 
viewed whole is divided between those who get a share in the world 
to come and who will stand when subject to divine judgment and 
those who will not. And humanity also is divided between Israel, 
acutely susceptible to a broad variety of sources of uncleanness but 
also capable of attaining purity, and the gentiles, uniformly unclean 
always. That is the meaning of the fact that all gentiles—even righ- 
teous ones—are sources of the undifferentiated uncleanness of the 
corpse. 

When a gentile abandons idolatry and accepts the dominion of 
God exercised through his self-manifestation in the Torah, he loses 
the corpse-uncleanness that afflicted him, is immersed and trans- 
formed, and as if newly born in the rite of immersion. Nothing in 
his past affects his new status as part of Israel (though his status within 
Israel is subject to those same criteria of hierarchization and differ- 
entiation that govern all others within Israel in one way or anoth- 
er). Then the Halakhah distinguishing those who love from those who 
hate God takes as its religious problem the concretization of that 
distinction, the demonstration of where and how the distinction in 
theory makes a huge difference in the practice, the conduct, of ev- 
eryday affairs. And, as we shall see, invisible, though tangible, sources 
of uncleanness also form analogues to death. 

Idolatry—rebellious arrogance against God—encompasses rejec- 
tion of the entire Torah. The religious duty to avoid idolatry is pri- 
mary; if one violates the religious duties, he breaks the yoke of com- 
mandments, and if he violates that single religious duty, he violates 
the entire Torah. Violating the prohibition against idolatry is equiv- 
alent to transgressing all Ten Commandments. Differentiated by 
genealogy and other indicators, all Israelites are defined by submis- 
sion to God and acceptance of the Torah as God’s will. That con- 
clusion is sustained by a simple inversion of subject and predicate 
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in the Halakhic definition of Israel, which we have already encoun- 
tered. The Halakhah states, “All Israelites have a share in the world 
to come. And these are the ones who have no portion in the world 
to come: He who says, the resurrection of the dead is a teaching that 
does not derive from the Torah, and the Torah does not come from 
Heaven; and an Epicurean” (M. San. 11:1). Then we may say, those 
who have a share in the world to come are those who affirm God, 
self-manifest in the Torah. 

What accounts for the identification of idolatry with death? The 
transaction of Eden lies at the foundation: rebellion. Idolatry forms 
a deliberate act of rebellion against God. Gentiles are deniers, their 
status imposed by their own act of will. That is why, in full deliber- 
ation, they are unreconstructed Man, destined for the grave and 
classified as corpses even while alive. So the Halakhah maintains that 
Israel encompasses those who will enjoy eternal life, gentiles are those 
who perish at the grave. The contrast between life and Israel, death 
and gentiles, is concrete and practical, for the spit and urine of the 
gentile are unclean, since gentiles are classified as a Zab (Leviticus 
15). That means even a gentile who accepted the seven command- 
ments that pertain to the children of Noah falls outside of the sys- 
tem of differentiated contamination that pertains to Israel, e.g., they 
are not subject to the uncleanness described at Leviticus 13-14, and 
Israelite himself prior to the giving of the Torah was not subject to 
that uncleanness. If Eden stands for life with God, then beyond the 
limits lies the realm of death, tangible in gentiles, invisible in corpse- 
and other sources of uncleanness, including the idol. In this world, 
death is to be held at a distance, uncleanness is to be kept away, 
from the Temple altar, and, by analogy, from the table of the Isra- 
elite household, and, in the world to come, gentiles, idolaters, molder 
in the grave and death itself will die. 

How does the Halakhah respond in practical terms to these con- 
victions? The Halakhah takes as its task the negotiation between 
Israelites and the pagan world in which they live: how are they to 
conduct themselves in accord with the Torah so that at no point and 
in no way do they give support to idolatry and so betray the one 
and only God. In its basic exposition of the theme of idolatry, the 
Halakhah rests squarely on the foundations of Scripture, supplying 
rules and regulations that carry out the fundamental Scriptural 
commandments about destroying idols and everything that has to 
do with idolatry. But the Halakhah so formulates matters as to trans- 
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form the entire topic of idolatry into an essay on Israel’s relation- 
ships with the gentiles, who, as I said, are idolaters by definition. The 
Halakhah addresses the condition of individuals, the ordinary life of 
common folk, rather than concentrating on the situation of all Israel, 
viewed as a collective entity. The Halakhah therefore tends to find 
its problem in the condition of the private person and in the inte- 
riorities of his life in the Israelite community. 

For the Written Torah the community at large forms the focus 
of the law, and idolatry is not to be negotiated with by the collec- 
tivity of holy Israel. In its Land Israel is to wipe out idolatry, even 
as a memory. Scripture is clear that Israel is to obliterate all men- 
tion of idols (Ex. 23:13), not bow down to gentiles’ gods or serve them 
but overthrow them and break them into pieces (Ex. 23:24): “You 
shall break down their altars and dash in pieces their pillars and hew 
down their Asherim and burn their graven images with fire” (Dt. 
7:5). Israelites are commanded along these same lines: 


You shall surely destroy all the places where the nations whom you 
shall dispossess served their gods, upon the high mountains and upon 
the hills and under every green tree; you shall tear down their altars 
and dash in pieces their pillars and burn their Asherim with fire; you 
shall hew down the graven images of their gods and destroy their name 
out of that place (Dt. 12:2-3). 


Accordingly, so far as the Written Torah supplies the foundations 
for the treatment of the matter by the Oral Torah, the focus of 
discourse concerning the gentiles is idolatry. Scripture’s Halakhah 
does not contemplate Israel’s co-existing, in the Land, with gentiles 
and their idolatry. 

But the Halakhah of the Mishnah-Tosefta-Yerushalmi-Bavli speaks 
to a world that is not so simple. The Land belongs to Israel, but 
gentiles live there too—and run things. The Halakhah of the Oral 
Torah commences with the premise that gentiles live side by side 
(whether or not in the Land of Israel) with Israelites. ‘Then Israel- 
ites have to sort out the complex problems of co-existence with 
idolatry. And that co-existence involves not whole communities, 
corporate Israel, and the peoples, whoever they may be, but indi- 
viduals, this Israelite living side by side with that gentile. The Hala- 
khah deals first with commercial relationships, second, matters per- 
taining to idols, and finally to the particular prohibition of wine part 
of which has served as a libation to an idol. The whole is regular- 
ized and ordered. There are relationships with gentiles that are 
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absolutely prohibited, particularly occasions of idol-worship; the 
Halakhah recognizes that these are major commercial events. When 
it comes to commerce with idolaters Israelites may not sell or in any 
way benefit from certain things, may sell but may not utilize cer- 
tain others, and may sell and utilize yet others. Here, we see imme- 
diately, the complex and systematic mode of thought that governs 
the Oral Torah’s treatment of the topic vastly transcends the rather 
simple conception that animates Scripture’s discussion of the same 
matter. There are these unstated premises within the Halakhah: 

[1] what a gentile is not likely to use for the worship of an idol is 
not prohibited; 

[2] what may serve not as part of an idol but as an appurtenance 
thereto is prohibited for Israelite use but permitted for Israelite 
commerce; 

[3] what serves idolatry is prohibited for use and for benefit. 

In reflecting upon relationships with the gentiles, meaning, idol- 
aters, the Oral Torah moreover takes for granted a number of facts. 
These turn out to yield a single generalization: gentiles are assumed 
routinely to practice bestiality, murder, and fornication. Further 
negative stereotypes concerning idolaters occur. 

The Halakhah then serves as the means for the translation of 
theological conviction into social policy. Gentiles are assumed to be 
ready to murder any Israelite they can get their hands on, rape any 
Israelite women, commit bestiality with any Israelite cow. The Oral 
Torah cites few cases to indicate that that conviction responds to 
ordinary, everyday events; the hostility to gentiles flows from a theory 
of idolatry, not the facts of everyday social intercourse, which, as we 
have seen, sages recognize is full of neighborly cordiality. Then why 
take for granted gentiles routinely commit the mortal sins of not 
merely idolatry but bestiality, fornication, and murder? That is 
because the Halakhah takes as its task the realization of the theo- 
logical principle that those who hate Israel hate God, those who hate 
God hate Israel, and God will ultimately vanquish Israel’s enemies 
as his own—just as God too was redeemed from Egypt. So the theory 
of idolatry, involving alienation from God, accounts for the wicked 
conduct imputed to idolaters, without regard to whether, in fact, that 
is how idolaters conduct themselves. That matter of logic is stated 
in so many words: 


SIıFRÉ TO Numpers LXXXIV:IV: 
1. A. “...and let them that hate you flee before you:” 


ENEMIES OF EDEN, TANGIBLE, INVISIBLE 243 


B. And do those who hate [come before] him who spoke and brought 
the world into being? 

C. The purpose of the verse at hand is to say that whoever hates Israel 
is as if he hates him who spoke and by his word brought the world 
into being. 

The same proposition is reworked. God can have no adversaries, but 

gentile enemies of Israel act as though they were his enemies: 


D. Along these same lines: “In the greatness of your majesty you over- 
throw your adversaries” (Ex. 15:7). 

E. And are there really adversaries before him who spoke and by his word 
brought the world into being? But Scripture thus indicates that who- 
ever rose up against Israel is as if he rose up against the Omnipresent. 


Israel hates God’s enemies, and Israel is hated because of its loyalty 
to God (a matter to which we shall return presently): 


J. “Do Inot hate those who hate you, O Lord? And do I not loathe them 
that rise up against you? I hate them with perfect hatred, I count them 
my enemies” (Ps. 139:21-22) 

K. And so too Scripture says, “For whoever lays hands on you is as if he 
lays hands on the apple of his eye” (Zech. 2:12). 

L. R. Judah says, “What is written is not, ‘the apple of an eye’ but ‘the 
apple of his eye,’ it is as if Scripture speaks of him above, but Scrip- 
ture has used an euphemism.” 


Now the consequences of these propositions are drawn: 


V. And whoever gives help to Israel is as if he gives help to him who spoke 
and by his word brought the world into being, as it is said, “Curse 
Meroz, says the angel of the Lord, curse bitterly its inhabitants, be- 
cause they came not to the help of the Lord, to the help of the Lord 
against the mighty” (Judges 5:23) 

The proposition announced at the outset is fully articulated—those 

who hate Israel hate God, those who are enemies of Israel are en- 

emies of God, those who help Israel help God—and then systemat- 
ically instantiated by facts set forth in Scripture. 

In line with its focus upon issues of intentionality, the Halakhah 
insists that, just as gentiles make choices willfully, so in dealing with 
idolatry and the gentiles, Israel too may exercise its own will. Un- 
der all conditions, the Halakhah assumes, Israelites possess freedom 
of will: they are always Man, “in our image.” The Halakhah pre- 
supposes not gentile hegemony but only gentile power. It further takes 
for granted that Israelites may make choices, may specifically refrain 
from trading in what gentiles value in the service of their gods, and 
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may hold back from gentiles what gentiles require for that service. 
Israelites may live in a world governed by gentiles, but they form 
intentions and carry them out. They may decide what to sell and 
what not to sell, whom to hire for what particular act of labor and 
to whom not to sell their own labor, and, above all, Israelite traders 
may determine to give up opportunities denied them by the circum- 
stance of gentile idolatry. 

The Halakhah therefore makes a formidable statement of Isra- 
el’s freedom to make choices, its opportunity within the context of 
everyday life to preserve a territory free of idolatrous contamination, 
must as Israel in entering the Land was to create a territory free of 
the worship of idols and their presence. In the setting of world or- 
der Israel may find itself subject to the will of others, but in the house 
of Israel, Israelites can and should establish a realm for God’s rule 
and presence, free of idolatry. And if to establish a domain for God, 
Israelites must practice self-abnegation, refrain from actions of con- 
siderable weight and consequence, well, much of the Torah concerns 
itself with what people are not supposed to do, and God’s rule comes 
to realization in acts of restraint. So much for the life of Israel under 
the commandments. 

The Halakhah, to be sure, recognizes that gentiles too are sub- 
ject to God’s commandments. There are seven such religious obli- 
gations that apply to the children of Noah. It is not surprising— 
indeed, it is predictable—that the definition of the matter should find 
its place in the Halakhah of Abodah Zarah: 


A. Concerning seven religious requirements were the children of 

Noah admonished: 

B. setting up courts of justice, idolatry, blasphemy [cursing the Name 

of God], fornication, bloodshed, and thievery. 
‘TOSEFTA-TRACTATE ABODAH ZARAH 8:4-6 


As in the case of Israelites, so the death penalty applies to a Noa- 
hide, so b. San. 7:5 1.4-5/57a: On account of violating three reli- 
gious duties are children of Noah put to death: on account of adul- 
tery, murder, and blasphemy.’” R. Huna, R. Judah, and all the 
disciples of Rab say, “On account of seven commandments a son of 
Noah is put to death. The All-Merciful revealed that fact of one of 
them, and the same rule applies to all of them. But just as Israelites, 
educated in the Torah, are assumed to exhibit certain uniform vir- 
tues, e.g., forbearance, so gentiles, lacking that same education, are 
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assumed to conform to a different model. The Halakhah constructs, 
indeed defines, the interiority of an Israel sustaining God’s service 
in a world of idolatry: life against death in the two concrete and 
tangible dimensions by which life is sustained: trade and the pro- 
duction of food, the foci of the Halakhah. No wonder Israel must 
refrain from engaging with idolatry on days of the festivals for idols 
that the great fairs embody—then especially. So much for the vis- 
ible enemies of Eden: animate corpses. 


II. Invisrpce Enemies: DEATH. OHALOT 


While gentiles bear responsibility for their own condition, willfully 
worshipping idols instead of God, uncleanness ordinarily comes willy- 
nilly and does not bespeak an act of deliberation. Uncleanness func- 
tions inexorably, ex opere operato, once the conditions for susceptibil- 
ity to uncleanness have been met. Uncleanness, though invisible and 
in some forms intangible, bears its own substantive and material 
character. A critical characteristic comes first: human intentionality 
cannot dictate the definition or character of uncleanness, only that 
upon which uncleanness works, where it makes a difference. 

That the corpse constitutes the apex of the hierarchy of sources 
of uncleanness is stated in so many words at the beginning of the 
tractate that commences the division of Purities, Kelim. Here is the 
operative language of hierarchical classification: 


M. 1:1 The [generative, principal] Fathers of Uncleanness [which on their 
own impart the status of uncleanness] [are] (1) the creeping thing, and 
(2) semen [of an adult Israelite], and (3) one who has contracted corpse 
uncleanness, and (4) the leper in the days of his counting, and (5) sin 
offering water of insufficient quantity to be sprinkled. Lo, these render 
man and vessels unclean by contact, and earthenware vessels by [pres- 
ence within the vessels’ contained] airspace. But they do not render 
unclean by carrying. 

M. 1:2 Above them: (6) carrion, and (7) sin offering water of sufficient 
quantity to be sprinkled. For they render man unclean through carry- 
ing, to make [his] clothing unclean. But clothing is not made unclean 
through contact. 

M. 1:3 Above them: (8) he who has intercourse with a menstruating 
woman, for he conveys uncleanness to what lies [far] beneath him [in 
like degree as he conveys uncleanness to what lies] above. Above them: 
(9) the flux of the Zab, and (10) his spittle and (11) his semen and (12) 
his urine, and (13) the blood of the menstruating woman, for they ren- 
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der unclean through contact and carrying. Above them: (14) the sad- 
dle, for it [the saddle] is unclean under a heavy stone. Above the sad- 
dle: (15) the couch, for touching it is equivalent to carrying it. Above 
the couch: (16) the Zab, for the Zab conveys uncleanness to the couch, 
but the couch does not [convey equivalent uncleanness to] the couch. 
M. 1:4 Above the Zab: (17) the Zabah, for she renders him that has in- 
tercourse with her unclean [for seven days]. Above the Zabah: (18) the 
leper, for he renders unclean by his coming [into a house]. Above the 
leper: (19) a bone about the size of a barley corn, for it renders un- 
clean for a seven [days’] uncleanness. Weightiest of them all: (20) the 
corpse, for it renders unclean by overshadowing [a mode of rendering 

uncleanness by] which none of the rest conveys uncleanness. 
M. Kelim 1:1-4 


The bases for hierarchization, the sources of uncleanness, need not 
detain us. The important side is the result of the hierarchical clas- 
sification, which is the presentation of the corpse as the climax, 
together with the reason therefor: he contaminates the household by 
his very presence, to which we now turn. 

As to virulence, sources of uncleanness are systematically hier- 
archized; the taxonomy that differentiates and then orders sources 
of uncleanness begins with the corpse itself, which stands at the very 
top of the sequence as to virulence. Lesser virulence attaches to other 
sources of uncleanness. Not only so, but the more virulent the source 
of uncleanness, the more extended its consequences, a point that 
Ohalot for its part announces at the very outset. 


M. 1:1 Two are unclean through a corpse [which is a Father of Fathers 
of Uncleanness]. One [who touches the corpse itself] 1s unclean with 
the uncleanness of seven [days] [as a Father of Uncleanness], and one 
[who touches him] is unclean with the uncleanness [that passes at] 
evening. Three are unclean through a corpse. Two are unclean with 
the uncleanness of seven [days], and one is unclean with the unclean- 
ness [that passes at] evening. Four are unclean through a corpse. Three 
are unclean with the uncleanness of seven [days], and one is unclean 
with the uncleanness [that passes at] evening. How so [for] two? A man 
who touches the corpse is unclean with the uncleanness of seven [days], 
and a man who touches him is unclean with the uncleanness [that passes 
at] evening. 

M. 1:2 How so [for] three? Utensils which touch the corpse and utensils 
[which touch other] utensils are unclean with the uncleanness of seven 
[days]. The third, whether man or utensils, is unclean with the unclean- 
ness [that passes at] evening. 

M. 1:3 How so [for] four? Utensils which touch the corpse, and a man 
[who touches] utensils, and utensils [which touch] man are unclean with 
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the uncleanness of seven [days]. The fourth, whether man or utensils, 
is unclean with the uncleanness that passes in the evening. 
M. Ohalot 1:1-3 


So much for the acute virulence of the corpse. And yet, when it comes 
to the result of contamination, all sources of uncleanness produce a 
single, undifferentiated result. ‘That conforms to our observation that 
the Halakhah does not differentiate among gentiles; they all are 
unclean like corpses, and that is all that matters. 

But, virulent or not, every source of uncleanness imposes one and 
the same status, that of uncleanness, with the same result, the pro- 
hibition of certain activities in consequence of entry into that single 
status. When it comes to what the person may or may not actually 
do, someone made unclean by corpse uncleanness differs from some- 
one made unclean by a dead creeping thing in not a single detail. 
His status in consequence of contamination by the one source is the 
same as that brought about by contamination of the other source, 
and so throughout. So the hierarchization of uncleanness as to vir- 
ulence finds no correspondence in the ordering of consequences of 
contamination for the person, food, or clothing in its own terms and 
framework. That fact comes to expression in a remarkable unifor- 
mity that characterizes the predicate of discourse concerning unclean- 
ness: it is/ts not unclean. That predicate may bear modifiers, e.g., 
“unclean for seven days,” but (controlling for removes of unclean- 
ness, as at M. Hag. 2:5ff. and M. Toh. 2:3ff.) the net effect remains 
the same. The uniform consequence then yields a single result: what 
I cannot do by reason of contamination by corpse-uncleanness I 
cannot do by reason of uncleanness deriving from a dead frog. The 
system of taxonomic hierarchization stops short, and the language 
that encapsulates the Halakhah underscores that point in nearly every 
line of the law. The homogenization of consequences of contami- 
nation bears its own message. 

To discern that message, we turn to the Halakhic category at hand. 
We begin with the conception of uncleanness deriving from the corpse 
and ask, what, exactly, does that abstraction, “uncleanness,” stand 
for or refer to? Can we explain why what is unclean is unclean, and 
what would represent the antonymic relationship to that unclean- 
ness? I think that we can, and therefore we may find in the expla- 
nation of the religious meaning inhering in corpse-uncleanness a key 
to what is at stake in the entire system of cultic uncleanness, viewed 
not as a social but as a metaphysical statement. 
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The Halakhah contains within itself a profound conception that 
we may uncover by identifying the following governing principle 
repeatedly invoked by the law of the transmission of corpse-unclean- 
ness in a contained space (in line with Num. 19:14-19): corpse-un- 
cleanness passes through a handbreadth of open space; its passage 
is impeded by a handbreadth of closed space. The specified dimen- 
sion is a trait of corpse-uncleanness that Scripture does not indicate. 
The handbreadth in breadth, depth, and height, sufficient to con- 
tain the corpse-uncleanness that exudes from a corpse or corpse- 
matter, has no relationship with a tent except in abstract form and 
(equally abstract) function. 

What exactly does the contained space of a cubic handbreadth 
contain? It contains a kind of thick liquid, which flows and dissipates 
in the airspace that is contained by the tent as defined in the pure 
abstraction, A cubic handbreadth introduces uncleanness and inter- 
poses before uncleanness. To that statement we need only add, re- 
versing predicate and subject as is our way, what is contained in the 
cubic handbreadth of contained space is the uncleanness of the corpse, 
which is to say, that invisible matter that flows like liquid from the 
body of the deceased. ‘Then we refer to what leaves the body at death, 
having been contained therein through life. These simple facts lead 
us, inductively, to the generative conception of the Halakhah, which 
is, what exudes from the corpse at death, that viscous matter that 1s 
unseen but attaches itself to whatever in the contained space of the 
tent is not tightly sealed, is a fourth of the volume that a person 
occupies in the space of the world. That is, a human being deemed 
to occupy three cubits for purposes of Sabbath rest, as we have seen 
in the Halakhah of Erubin., That is the physical dimension of the 
ordinary person. The body retains its physical dimensions in death, 
so the cubic handbreadth of viscous fluid that the body emits, that 
which animates the body in life, defines the uncleanness of the corpse. 
To state matters as bluntly as sages do, corpse-uncleanness stands 
for “the uncleanness of the soul.” 

The Written Torah speaks of a tent or house in which whole and 
healthy people live. The Oral Torah speaks of a tent as a space that 
is capable of containing that which exudes from the body at the 
moment of death, a tent that replaces the body and holds what the 
body held or transmits that portion of the person that exudes at death. 
The handbreadth that is at the foundation of dissemination or in- 
terposition is the space through which the effects of the corpse makes 
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its way. A tent is not the same thing as a house or building in which 
people can live; it is the contained space that holds the gaseous 
effusion of the corpse. When we say that a tent must measure a 
handbreadth squared, either to prevent uncleanness from entering 
an enclosed space or to keep uncleanness within an enclosed space, 
we speak of not what holds the body but what holds the part of the 
person that exudes at death, the soul. If corpse-uncleanness is some- 
thing that can be contained by a tent, and a tent is something that 
can contain or interpose against corpse-uncleanness, then we deal, 
in a tent, with the function equivalent of the body. The tent takes 
the place of the body, makes a place for that which, in the body, 
leaves at the point of death. It is to be understood then as a surro- 
gate for the body, restoring the imbalance that has taken place with 
the leaving of the body by that which exudes from it. Death has 
released this excretion or effusion, the tent can contain it. What 
exudes from the corpse at such a viscosity as to pass through an open 
space of at least a handbreadth is the uncleanness of the corpse; it 
is the soul, the spirit surviving after death and requiring a new lo- 
cus. That notion is expressed in so many words by Philo, when he 
says (Special Laws 3:206-7, trans. F. H. Colson, p. 605): 


Those who enter a house in which anyone has died are ordered not 
to touch anything until they have bathed themselves and also washed 
the clothes that they were wearing. And all the vessels and articles of 
furniture and anything else that happens to be inside, practically 
everything is held by him to be unclean. For a man’s soul is a pre- 
cious thing, and when it departs to seek another home, all that will 
be left behind is defiled, deprived as it is of the divine image. For it 
is the mind of man that has the form of God, being shaped in con- 
formity with the ideal archetype, the Word that is above all. 


Whether sages will have found Philo’s explanation for the unclean- 
ness of what the soul leaves behind I doubt, since in their view, it is 
that effusion—that which leaves the corpse—that constitutes what 
is unclean. I take their conception to be represented by Yohanan 
ben Zakkai in the passage at Mishnah-tractate Yadayim, the oper- 
ative language of which follows: 


A. Say Sadducees: 

B. “We complain against you, Pharisees, 

C. “For you say, ‘Holy Scriptures impart uncleanness to hands, but the 
books of Homer do not impart uncleanness to hands.” 

D. Said Rabban Yohanan b. Zakkai, “And do we have against the Phar- 
isees only this matter alone? 
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E. “Lo, they say, “The bones of an ass are clean, but the bones of Yoha- 
nan, high priest, are unclean.” 


F. They said to him, “According to their preciousness is their unclean- 
ness. 

G. “So that a man should not make the bones of his father and mother 
into spoons.” 

H. He said to them, “So too Holy Scriptures: According to their precious- 
ness is their uncleanness. 

I. “But the books of Homer, which are not precious, do not impart un- 


cleanness to hands.” 
Mishnah-tractate Yadayim 4:6 


With corpse-uncleanness we deal with the broken body and the soul 
that has exuded. The operative analogy comes to us at Mishnah- 
tractate Ohalot Chapter Nine. There we deal with a large object that 
is whole and useful and not a Tent. But when it is broken and no 
longer a utensil, it can serve as a tent. When broken, the object can 
contain corpse-uncleanness and will not let it exude. When whole 
and undamaged, it cannot do so. 

So let us dwell on that matter of Halakhah. A Tent keeps back 
uncleanness if it is merely covered, but a utensil has to be tightly 
sealed. A utensil, whole and serviceable, compresses uncleanness; it 
does not scatter its affects against its own cover. That is why corpse- 
matter in a pot spurts upward or downward but not to the sides, while 
corpse-matter in a tent spreads upward against the cover of the Tent, 
but will not pass through the roof and beyond. The language “breaks 
forth upward and downward” expresses the conception. How do a 
tent, which diffuses the corpse-matter’s uncleanness against the roof 
and prevents its passage beyond, and the utensil, which does not have 
that capacity, differ? The tent serves as a broken utensil. The uten- 
sil when whole cannot hold back uncleanness, when broken it can. 
Then the object is not susceptible to uncleanness and cannot be acted 
upon by uncleanness. When the object is a utensil, it itself is subject 
to uncleanness, so it squeezes out the viscous substance within and 
causes it to spurt forth upward or downward. When it is not a uten- 
sil but a tent, insusceptible to uncleanness, it can contain that to which 
it is neutral and insusceptible. The soul, having left its broken uten- 
sil, the corpse, finds a domicile only in another broken utensil. 

So much for the poetry of the Halakhah. What of its theology? 
That emerges from a simple fact. When a person is alive, the soul 
that animates the body is sacred, because it is that part of the hu- 
man being that corresponds to God, who creates Man and Woman 
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“in our image, after our likeness.” At death, the soul no longer 
animates the body; that is what death means. Then the soul leaves 
the body, and, no longer sacred, leaves behind a Father of fathers 
of uncleanness and itself, in its viscosity and fluidity, likewise func- 
tions as a Father of fathers of uncleanness—unless, and until, it is 
contained in the grave, awaiting the resurrection of the dead. So if 
I had to state what I find critical in the Halakhah, it is the intense 
engagement with the issue of how the uncleanness that exudes from 
the corpse, which we have shown corresponds to the soul leaving 
the body, is domiciled in the long interval between death and res- 
urrection. The Halakhah of Ohalot affords to those concerned with 
uncleanness and sanctification—that is to say, to the heart of holy 
Israel—acute and intense reason—the extreme virulence of the 
uncleanness of the corpse and its excretions—to secure that which 
represents the soul, that viscous fluid. Why so? It is so as to give that 
which leaves the body a permanent home for the interim. And that 
explains, by the way, why the effects of uncleanness do not require 
differentiation but produce, whatever the source of uncleanness, a 
common result. Uncleanness, whatever its source or virulence, serves 
a single purpose and therefore is not classified or hierarchized as to 
consequence. 

The hypothesis therefore presents itself that uncleanness and sanc- 
tification form opposites, because the one stands for death, the oth- 
er, the predisposition, the preparation, for eternal life. That is why 
procreation and sustenance of life define what is at stake in the 
condition of cleanness, en route to the state of sanctification, once 


more in the hierarchical statement set forth in so many words by 
Phineas b. Yair at M. Sotah 9:15: 


R. Pinhas b. Yair says, “Heedfulness leads to cleanliness, cleanliness 
leads to cleanness, cleanness leads to abstinence [perishut, a.k.a., 
Pharisaism], abstinence leads to holiness, holiness leads to modesty, 
modesty leads to the fear of sin, the fear of sin leads to piety, piety 
leads to the Holy Spirit, the Holy Spirit leads to the resurrection of 
the dead, and the resurrection of the dead comes through Elijah, 
blessed be his memory, Amen.” 


In the context of that statement, at stake in the Halakhah of the 
sources of uncleanness that lead to the desacralization of the house- 
hold is the preparation of a way-station en route to eternal life. That 
is why I classify death and consequent uncleanness as enemies of 
Eden—just as Pinhas does. 
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IV. NEGAM 


Gentiles are unclean like corpses. ‘The uncleanness affecting them 
is otherwise undifferentiated. But there are forms of uncleanness 
particular to not only the Israelite person and his clothing and cov- 
ering (analogous to his skin) but the Israelite household. And these 
are so defined as to prove analogous to the corpse-uncleanness we 
have just examined. The very building where Israelites live is sub- 
ject to uncleanness, not only the persons of the Israelite residents. 
But the reason that the building and clothing are affected is explic- 
it: when an Israelite possesses, dwells in the building, or purchases 
and makes use of the clothing, then his status as to sanctification 
extends to the house or the garment. So it is the Israelite that im- 
parts the capacity to receive uncleanness, because it is the Israelite, 
dwelling in the land of Israel, that also imparts the status of sancti- 
fication. 

Nega-uncleanness, the source of uncleanness described at Leviti- 
cus 13-14, affects only a house in the Land of Israel in which Isra- 
elites live, and when the gentile sells the house, then and only then 
is it inspected afresh, and only from that point is nega“-uncleanness 
an issue. The same is so for garments. Only Israelites are subject to 
the uncleanness of plagues, just as only Israelite corpses emit corpse- 
uncleanness. Only the Israelite possesses a soul that, upon death, 
exudes and forms a principal source of uncleanness, and the same 
conclusion pertains to nega-uncleanness and its signification. 

The status as Israelite makes a person susceptible to uncleanness 
but also allows the Israelite to interpose against uncleanness, and in 
accord with susceptibility is the possibility of sanctification: Israel- 
ites receive uncleanness and afford protection for clothing in the house 
afflicted with plague. But the gentile and the beast do not receive 
uncleanness and do not afford protection for clothing in the house 
afflicted with plague. What is subject to a higher degree of sancti- 
fication also is susceptible to a longer sequence of removes from the 
original source of uncleanness. 

The sages’ definition of the irregularities in a person’s skin or in 
the mould affecting garments or a house makes sense in the context 
of corpse-uncleanness. The Halakhah persists in insisting on a square 
shape for the marks of uncleanness. Why must the spot be square- 
shaped? The Halakhah of Ohalot has already supplied the answer. 
That is to say, the only possible answer presents itself when we in- 
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voke the analogy of corpse-uncleanness, which also passes through 
a square-shaped space. But here the space is much smaller, and it 
may well be diffused through the body. So too the raw flesh must 
be four sided. The decisive issue is the size and shape of the sign, 
and whether it grows or diminishes. If the raw flesh loses its four 
sided character, it ceases to signify uncleanness: the size and shape 
matter. That is the contribution of the Oral Torah. 

So the key is the insistence of the Halakhah on the square shape 
of the indicator of uncleanness and whether, retaining its propor- 
tions, it grows or diminishes to nullity. The uncleanness of nega ‘tm is 
as though the soul were leaking out of little square holes, rather than 
pouring forth from a large square hole affecting the entire corpse, 
such as takes place with the uncleanness of the soul that exudes at 
death. Two white hairs in the bright spot signify the same, and they 
must be equal in length. ‘The signification of the raw flesh may derive 
from the decay that takes place after death; that is less certain in 
my view. What is clear is that the Torah insists that the markings 
endure for a period of time, a week, matching the week’s unclean- 
ness that the corpse causes, and the week of the purification-rite— 
all correlated with the seven days in which the world was created. 
Here is a mark that the created world is not functioning in accord 
with its nature. 

The analogy to corpse-uncleanness persists throughout. But while 
comparable to corpse-uncleanness, the condition of nega-uncleanness 
differs, in that we deal with an interstitial condition. It is with someone 
who puts out the markings of a corpse but is not a corpse. If the 
person is wholly covered by a bright spot, his condition no longer is 
interstitial; he is now a breathing corpse and in no way unclean (Lev. 
13:10 is then read to cover all markings of uncleanness). So a per- 
son may be classified in one of three ways: wholly a corpse, wholly 
natural and alive, and somewhere in-between, and that is where 
uncleanness signifies abnormality. But entering the interstitial situ- 
ation is only for the Israelite. Israelites alone contract uncleanness 
from the skin-ailment (and related markings). The upshot is, if the 
bright spot flowered over the entire body, then, as Scripture says, 
the man is clean. The Halakhah then clarifies, since the spot that 
breaks forth when the man is unclean clears him, one that breaks 
forth when the man is clean certifies that he is unclean. If the spot 
recedes from the tips of the limbs, then the man reverts to unclean- 
ness. So the interstitiality of the man’s appearance, resolved in fa- 
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vor of his appearing entirely like a corpse, is resolved and the un- 
cleanness ends: he obviously is not a corpse, so he is now clean. 

Israelites enter into the system of uncleanness, purification, and 
sanctification. A gentile who has accepted the Seven Commandments 
that pertain to the children of Noah is not affected, any more than 
is a gentile; they are perpetually unclean, becoming pure only when 
en route to sanctification, that is, in the immersion-pool in the pro- 
cess of transformation to the status of Israelite. But, more to the point, 
Israelites become susceptible to nega-uncleanness only after the giv- 
ing of the Torah, thus M. Neg. 7:1: These are clean bright spots: 
Those which were on him before the giving of the Torah, on the 
gentile, and he converted, on the child, and it was born. Birth into 
Israel after the giving of the Torah, or conversion to Judaism, or birth 
within Israel—these mark the point at which bright spots indicate 
uncleanness. I cannot imagine a more explicit way of making the 
point that the entire system concerns itself with the condition of Israel 
when subject to the Torah. 

Scripture introduces that conception that nega-uncleanness is tran- 
sient and may disappear by requiring an inspection a week after the 
original appearance of the mark of uncleanness. The entire system 
of inspections, so well elaborated by the Halakhah, underscores that 
same quality of impermanence. The marks come and go, sometimes 
working together, sometimes working on their own. Here, again, the 
interstitiality of the condition of the afflicted person—like a corpse 
but not entirely like a corpse—shapes the problematics of the Hala- 
khah. Once the affliction gets underway, it may disappear on its own, 
even before the person is declared definitively unclean. Or it may 
take permanent form and mark the victim as unclean. There is 
nothing the victim can do to change his condition, and should he 
remove the marks of uncleanness, he is penalized. The upshot is, like 
death and the appearance of the fluxes, for male and female, that 
mark procreative organs unable to carry out their assigned purpose, 
nega‘-uncleanness comes and goes by nature. 

And that raises the question, how do sages account for the un- 
cleanness at hand, the situation of transient death, the death-that- 
is-not-permanent? The advent of nega‘-uncleanness in the Halakhic 
representation of matters signifies that the victim gossiped or behaved 
arrogantly. Here we encounter the only source of uncleanness that 
is explicitly held to signify moral failure. Sages in the Halakhah do 
not impute a negative moral judgment to the natural conditions of 
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the Zab and Zabah, the menstruating woman, the woman after 
childbirth, all the more so the corpse. None of these sources of 
uncleanness involves repentance as a condition of purification, though 
a purification-rite is involved for all persons that have served as 
animate sources of uncleanness. Here, by contrast, an explicit judg- 
ment is made, in the context of the Halakhic exposition, thus T. Neg. 
6:7: He would come to the priest, and the priest says to him, “My 
son, Go and examine yourself and return from your evil ways. “For 
plagues come only because of gossip, and leprosy comes only to those 
who are arrogant. And the Omnipresent judges man only in mer- 
cy.” lo, they plagues come on his house: if he repents, it requires 
dismantling; and if not, it requires demolishing. lo, they appear on 
his clothing: if he repents, it requires tearing; and if not, it requires 
burning. lo, they appear on his body: if he repents, he repents; and 
if not, “Solitary shall he dwell; outside of the camp is his dwelling” 
(Lev. 13:46). 

Not only so, but the neighbor of a wicked man pays a price as 
well: He does not bring one stone for to replace two, nor two for 
one, but he brings two for two, for three, for four. On this basis have 
they said, “Woe to an evil person. Woe to his neighbor.” The two 
of them tear down the stones, the two of them scrape the walls, the 
two of them bring stones. But he alone brings the dirt. As it is said, 
“And he shall take other plaster and plaster the house” (Lev. 14:40). 
The upshot is, in cause and effect, nega‘-uncleanness is a social dis- 
ease. Here is how the cited passage of Tosefta on the matter is 
amplified in Sifra: 

A. “saying” (Lev. 14:35) — 

. The priest will say to him words of reproach: “My son, plagues 
come only because of gossip [T. 6:7], as it is said, “Take heed of 
the plague of leprosy to keep very much and to do, remember what 
the Lord God did to Miriam’ (Deut. 24:80. 

“And what has one thing to do with the other? 

“But this teaches that she was punished only because of gossip. 

“And is it not an argument a fortiori? 

“If Miriam, who did not speak before Moses’ presence, suffered 

so, one who speaks ill of his fellow in his very presence, how much 

the more so?” 

G. R. Simeon b. Eleazar says, “Also because of arrogance do plagues 
come, for so do we find concerning Uzziah, 

H. “as it is said, ‘And he rebelled against the Lord his God and he 
came to the Temple of the Lord to offer on the altar incense and 
Azariah the Priest came after him and with him priests of the Lord, 
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eighty strong men, and they stood against Uzziah and said to him, 
It is not for you to do, Uzziah, to offer to the Lord, for only the 
priests the sons of Aaron who are sanctified do so. So forth from 
the sanctuary. And Uzziah was angry,’ etc. (II Chron. 26:16)” [T. 
Neg. 6:7H]. 

Sifra CLV:1.8 


Gossip endangers the health of the household of Israel. All forms of 
wicked speech fall within that same category. In the principle of 
measure for measure, gossip, which disrupts community harmony, 
finds its penalty in ostracism, inflicted on the person who gossips 
through the medium of the skin ailment that is treated by excluding 
the afflicted from the common life. The aggadic exposition of the 
matter is mirrored in the norms of the Halakhah, which stress the 
affect, upon the Israelite household, of the dwelling therein of a person 
afflicted with nega-uncleanness: 


l. 


A. 


Said R. Joshua b. Levi, “The word ‘torah’ law occurs with regard 
to the leper on five different occasions: 
“This is the Torah governing a spot of leprosy’ (Lev. 13:59). 


. “This is the Torah governing him on whom is a spot of leprosy’ 


(Lev. 14:32). 


. “This is the Torah governing every spot of leprosy and itch’ (Lev. 


14:54). 

“This is the Torah governing leprosy’ (Lev. 14:57). 

“And the encompassing reference: “This will be the Torah governing 
the leper’ (Lev. 14:2)—the Torah governing the common gossip. 


. “This teaches you that whoever repeats gossip violates all five scrolls 


of the Torah.” 


. Therefore Moses admonished the Israelites, saying to them, “This 


will be the Torah governing the leper (mesora)” (Lev. 14:2)—the 
Torah governing the gossip. 
Leviticus Rabbah XVI:VI.1 


The sages’ familiar interest in showing the match between an offer- 
ing and the sin for which it atones is followed up once more: 


l; 


A. 


“The priest shall command them to take for him who is to be 
cleansed two living clean birds and cedar-wood and scarlet stuff 
and hyssop” (Lev. 14:4). 

Said R. Judah b. R. Simon, “Birds chirp a lot. This one who speaks 


gossip. 


. “Said the Holy One, blessed be he, ‘Let the one with a voice the 


bird come and effect atonement for what the voice of the gossip 
has done.” 


Leviticus Rabbah XVI: VII 
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This reference to atonement through an appropriate medium estab- 
lishes the careful match between sin and punishment. But what is 
striking is, in the entire presentation by the Halakhah of the sources 
of uncleanness, it is here that moral issues intervene. In general, 
uncleanness and sanctification form ontological, not moral catego- 
ries. Uncleanness must come about naturally and not by human 
action, and must be removed by nature too, as we note in connec- 
tion with removing the significations of nega-uncleanness. Specifi- 
cally, when sages appeal to considerations of morality in account- 
ing for the fate of Israel and of individual Israelites, it ordinarily is 
in the context of relationships between Israel and God. So M. Shab. 
2:6 On account of three transgressions do women die in childbirth: 
because they are not meticulous in the laws of [1] menstrual sepa- 
ration, [2] in those covering the dough offering, and [3] in those 
covering the kindling of a lamp for the Sabbath. The first clearly 
matches in a particular way, the second and the third are more 
general. The elaboration of this statement in the corresponding 
Talmudic passage leaves no doubt that sages, in line with Leviticus 
26 and Deuteronomy 34, account for calamities by appeal to corre- 
sponding acts of sinfulness. And that underscores the anomaly that 
is before us. 

When we deal with other animate sources of uncleanness, we form 
no judgment upon the moral character of condition of the persons 
that suffer that uncleanness (all the more so, the houses and garments). 
Rather, nature is taken to mark those persons as insufficient, for 
reasons suggested here but fully exposed only in the context of Zabim- 
Niddah. So linking death to sin, the Halakhah of Negaim states what 
we now realize is implicit in the definition of sources of uncleanness, 
beginning with the principal, the Father of Fathers of uncleanness, 
death itself. 


V. ZABIM AND NIDDAH 


The forms of uncleanness set forth at Lev. 15, uncleanness affecting 
the sexual organs—a flow of blood or semen at other than the nat- 
ural occasions, on the one side, menstruation on the other—form 
the subject of the exposition of Zabim and Niddah, respectively. At 
issue is the character of a woman’s vaginal secretions or blood: when 
does it appear, how is it classified? The distinction between men- 
strual or Niddah-blood and Zibah-blood, the former part of the 
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procreative cycle, the latter not, yields very little difference in actu- 
ality, except at the point of purification. The one is vaginal blood 
that flows during the woman’s established menstrual cycle. The other 
is vaginal blood that flows during the eleven clean days between one 
cycle and another; these are called Zibah-days, in that blood that 
flows during the eleven days between menstrual cycles is deemed ob, 
as we have already established in the Halakhah of Zabim. In some 
ways—those that have to do with actualities—the two types of vag- 
inal flow are comparable, in others, they contrast. 

If we compare Scripture’s presentation of the two forms of ani- 
mate female-sources of uncleanness, we see how they relate, start- 
ing with the menstruating woman. The first thing we notice is that 
while the menstrual period is limited, the uncleanness attaching to 
the Zabah is indeterminate. The woman who menstruates may before 
and afterward engage in sexual relations and become pregnant. The 
Zabah may not engage in sexual relations and so may not become 
pregnant. She is removed from the entire procreative process so long 
as her excretions continue. The second thing we see is that while 
the Niddah accomplishes purification through immersion and sun- 
set, the Zabah undergoes an elaborate cultic rite, comparable to the 
rite of purification after contracting corpse-uncleanness. So while the 
signification of the uncleanness—vaginal flux—is the same, the cir- 
cumstances as to timing and longevity vastly distinguish the one from 
the other, and, as I shall suggest presently, the distinction makes a 
massive difference in our reading of what is at stake. Here is the 
Written Torah’s presentation of the pertinent Halakhah: 


MENsTRUAL UNCLEANNESS: “When a woman has a discharge, her dis- 
charge being blood from her body, she shall remain in her impurity seven 
days; 

1. whoever touches her shall be unclean until evening. 

2. Anything that she lies on during her impurity shall be unclean; and 
anything that she sits on shall be unclean. 

3. Anyone who touches her bedding shall wash his clothes, bathe in 
water, and remain unclean until evening; and anyone who touches 
any object on which she has sat shall wash his clothes, bathe in water, 
and remain unclean until evening. Be it the bedding or be it the object 
on which she has sat, on touching it he shall be unclean until evening. 
4. And if a man lies with her, her impurity is communicated to him; 
he shall be unclean seven days, and any bedding on which he lies shall 
become unclean. 


The Zabah is presented as follows: 
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The Zabah: “When a woman has had a discharge of blood for many 
days, not at the time of her impurity, or when she has a discharge 
beyond her period of impurity, she shall be unclean as though at the time 
of her impurity, as long as her discharge lasts. 
2. Any bedding on which she lies while her discharge lasts shall be 
for her like bedding during her impurity; and any object on which 
she sits shall become unclean as it does during her impurity; 
3. whoever touches them shall be unclean; he shall wash his clothes, 
bathe in water, and remain unclean until evening. 
4. When she becomes clean of her discharge, she shall count off sev- 
en days, and after that she shall be clean. On the eighth day she shall 
take two turtledoves or two pigeons and bring them to the priest at 
the entrance of the tent of meeting. The priest shall offer the one as 
a sin-offering and the other as a burnt-offering; and the priest shall 
make expiation on her behalf, for her unclean discharge, before the 
Lord. 

You shall put the Israelites on guard against their uncleanness, lest 
they die through their uncleanness by defiling my tabernacle which 
is among them. 


The menstruating woman and the Zabah convey uncleanness through 
touch, and both serve as Fathers of uncleanness, setting into the first 
remove of uncleanness whatever they touch. One who touches what 
they have lain upon or sat upon immerses, awaits sunset, and is then 
clean. As to sexual relations, the menstruating woman imparts her 
own status to the one with whom she has sexual relations, and he 
imparts pressure-uncleanness by sitting and lying as well. As to the 
Zabah, touching produces the same result; no provision is made for 
sexual relations. A cultic purification-rite is provided for her, but not 
for the menstruating woman, who, at the end of her period, simply 
immerses and waits for sunset. She is then in the first remove, her 
period having concluded. 

So while the concrete effects of the respective sources of vaginal 
uncleanness coincide, the purification-rite contrasts sharply. The 
Zabah purifies herself in a blood-rite at the tabernacle. The purifi- 
cation-rite, not required for the menstruating woman, marks the 
woman as suitable to reenter the procreative cycle; the flux has 
removed her from that cycle, the cessation signifies her suitability 
once more. We have, therefore, to distinguish Niddah- from Zibah- 
blood (ob). The facts at hand suffice to show that Zibah-blood sig- 
nifies an aberration in the procreative cycle, Niddah-blood proves 
integral to that cycle. The one is irregular and disrupts normal sex- 
ual relations, marking the woman as one who, at that point, may 
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not reproduce life (any more than, from sages’ view, the semen 
emitted by a flaccid penis can reproduce life). The other is regular, 
integral to the normal sexual cycle, and marks the woman as one 
wholly integrated to the cycle of reproduction. Then the entire se- 
quence—eleven Zibah-days, seven Niddah-days—forms an account 
of the woman’s relationship to the procreative cycle, which involves 
three possibilities: she wholly participates, having sexual relations, 
receiving semen and not emitting blood; she is wholly excluded, not 
having sexual relations at all, and she is temporarily excluded but 
remains sexually accessible, which is why the Torah makes provi- 
sion for the status of one who, in her period, does have sexual re- 
lations with her. 

Viewed together, the Halakhah of Zabim and of Niddah make a 
single coherent statement. The contrast between blood in the Nid- 
dah-days and blood in the Zibah-days frames the issue at hand. We 
cannot understand the Halakhah of Niddah outside of the frame- 
work of the Halakhah of Zabim, and, in the nature of things, the 
contrary is also the case. The points of intersection—the consequences 
of uncleanness imparted by vaginal blood—and the points of differ- 
entiation—sexuality and the purification rite, respectively—leave no 
choice but to consider Niddah and Zabim as a single statement within 
the Halakhah, of which Zabim forms the main lines of thought, 
Niddah the subordinated and secondary results thereof. 

The character of Zob and of its flow guides us to the center of the 
religious world-view at hand. It is genital discharge that by its na- 
ture cannot accomplish that for which it is created, its purpose or 
teleology. In a word, the physical world portrayed here finds its 
definitive traits in the teleology of things, which yields the meetings 
and the matchings that produce the Halakhah of Zabim. The un- 
cleanness generated by sexual fluids that do not realize their teleol- 
ogy passes via pressure, analogous to that of the sexual relation, to 
objects that serve for sexuality. When the teleological physics of sexual 
fluids accomplish their goal, they bring about life. ‘Then, consequently, 
a minor uncleanness is brought about by semen properly ejaculat- 
ed, and so too with vaginal blood of an episodic character outside 
the regular period. When the teleology—the procreation of life—of 
the sexual parts, encompassing further the objects used for sexual 
intercourse, and extending even to the activities and exertions char- 
acteristic thereof—when that teleology is not realized, then severe 
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uncleanness results. That uncleanness then overspreads each of the 
components of procreation that has not realized its purpose: 

[1] the fluid itself, now source of uncleanness analogous to corpse- 
uncleanness; 

[2] the activity, exerting pressure, now medium for disseminat- 
ing not life but uncleanness, and 

[3] the bed and analogous objects, now the focus of not procre- 
ative activity but contamination. 

Now, not realizing their tasks within the teleological physics at 
hand: 

[1] the fluid is unclean, 

[2] the bed and analogous objects become the unique foci of the 
uncleanness of said fluid, and 

[3] the activity—pressure—serves as the medium not of life but 
of anti-life, such as, we now realize, cultic uncleanness disseminat- 
ed through midras-uncleanness in particular represents. 

How are we to compare and contrast the uncleanness of the soul, 
the seven-day uncleanness of the corpse and corpse-matter, with the 
uncleanness of Zob? When we examine, the uncleanness exuding from 
the Zab or Zabah, encompassing not only the flux itself, whether 
semen or blood, but the body-fluids, e.g., the spit, the urine, of a 
person so afflicted, we find an interesting fact. Zob does not consti- 
tute a Father of Fathers of Uncleanness as the corpse does. The Zabah 
or Zab is a Father of uncleanness, contaminating the garments and 
utensils of someone who touches her or him, also those things that 
bear her or his weight. These are made unclean in the first remove. 
So the virulence of the escaping soul vastly exceeds that of the gen- 
ital excretions that do not realize their purpose. 

Different in degree, they form a common genus. The character 
of Zob-fluid and the uncleanness of the soul that we examined in the 
context of corpse-uncleanness share the common quality that, when 
touched, both sorts of viscous, invisible fluid impart uncleanness. If 
there is an object suitable to serve as a bed or chair or saddle that 
lies underneath a stone, and a Zab or Zabah bears down on the stone, 
e.g., stands, sits, lies or leans on it or hangs from it, because he is 
supported by the stone, the bed or chair that bears the weight of 
the intervening stone is itself contaminated. But corpse-uncleanness— 
e.g., a receptacle containing a bone—not touched but nonetheless 
the weight of which is carried produces no effect, e.g., through an 
intervening layer of disconnected material, while <ob-uncleanness that 


262 PART 3: INSIDE THE ISRAELITE HOUSEHOLD 


is not contacted but the weight of which is carried does produce its 
uncleanness. So corpse-uncleanness possesses a tangibility, a tactil- 
ity, that <ob-uncleanness lacks, and <ob-uncleanness responds to forces 
that affect corpse-uncleanness little or not at all. What is the differ- 
ence? 

Using our imagination of the workings of the physics of liquids 
in this odd context, we may on that basis differentiate the unclean- 
ness of the corpse from the uncleanness of flux. The one, while thick, 
diffuses into the air of a contained space. It is therefore comparable 
to a gaseous substance; but, as we noted, it flows like a viscous flu- 
id, along fairly firm lines, within a sizable space, a squared hand- 
breadth. So while comparable to a gaseous substance, it remains, if 
invisible, thick and tactile. ob, by contrast, does not diffuse in the 
air. It permeates the objects that are congruent to its effects (“sus- 
ceptible to Zob-uncleanness,” which is to say, objects used for lying 
and sitting, encompassing also carpets and benches and the like). 
Then, if a clean person bears down, the ob under pressure is ex- 
creted upward onto the clean person, even through intervening, 
disconnected layers of material; the transmission takes place by rea- 
son of pressure, not contact. 

That conception comes to expression in many cases, e.g. the fol- 
lowing: the Zab and the clean person who sat in a ship or on a raft, 
or who rode together on a beast, even though their clothes do not 
touch, lo, these are unclean with midras uncleanness. If they sat on 
a plank, or on a bench, or on a bed frame, and on the beam, when 
they are infirm—if they climbed up on a tree which was shaky, on 
a branch which was shaky on a firm tree—if they climbed up on an 
Egyptian ladder when it is not fastened with a nail, on the bridge, 
and on the beam, and on the door, when they are not fastened with 
clay, they are unclean. 

Now how are we to differentiate the gaseous corpse-uncleanness, 
which does not respond to pressure, from comparable £ob-unclean- 
ness, which does? A difference in (imagined) viscosity ought to ex- 
plain matters. Corpse-uncleanness flows within a guiding framework 
(under pressure, spurts upward and downward, we recall). But it does 
not permeate and pass through intervening fabric (“tent”) or other 
materials. <ob-uncleanness under pressure is not guided along the 
lines of that which conveys the pressure—the tent for example—but 
flows right into, and through, the fabric or other material that con- 
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tains it. Hence seen in physical terms, the former is dense, glutinous 
and semifluid, the latter attenuated, spare and light. 

But those physical traits on their own do not suffice to explain 
the difference as to the modes of movement between the unclean- 
ness exuding from the corpse and that emitted by the sexual organs, 
male or female. Specifically, why should the latter classification of 
uncleanness flow so as to pass through the stone on which the Zab 
exerts pressure through direct contact, as well as weight, to the bed 
beneath, on which the Zab exerts pressure not through contact but 
only through weight? Why should a receptacle contain corpse-un- 
cleanness but not the uncleanness of Zo0b, that is, why should a re- 
ceptacle be unaffected by midras- or pressure uncleanness of a Zab 
or Zabah? Asked in that way, the question bears its own answer. We 
deal in ob with a kind of uncleanness that matches, that responds 
to, its own origin, assignment, and character: origin in sexual organs, 
assignment, procreation, and character defined by a dysfunction in 
those organs. Sexually-generated fluid that, by (sages’) definition 
cannot accomplish the purpose that, by nature, sexually-generated 
fluid is supposed to achieve—procreation of life—affects those sorts 
of objects that serve sexually, ones used for lying and the like, but 
not those sorts of objects that under normal circumstances do not 
serve sexually, receptacles, for example. 

As with the corpse and the uncleanness of the person afflicted with 
the skin ailment described at Lev. 13—the uncleanness is transmit- 
ted through spatial relationships not involving direct, physical con- 
tact: overshadowing the corpse or being overshadowed by it, so too 
the Zab or Zabah in relationship to a bed or chair, so too the per- 
son afflicted with the skin ailment within a contained space. In all 
three instances, location within a demarcated spatial relationship with 
the source of uncleanness, not only actual contact, direct or through 
pressure (as the case requires), serves as cause of dissemination of 
uncleanness from the source to the focus thereof. Let us address the 
particular rule of spatial relationship in the transmission of unclean- 
ness of a Zab or Zabah, because there we shall see the inexorable 
operation of the principle of realized or unrealized teleology as the 
key to all else, affecting both the source and the subject of contam- 
ination. 

That brings us to the paradoxical fact of the Halakhah that over- 
shadowing serves corpse-uncleanness and Zob-uncleanness, but with 
powerful distinctions, and each in its own way. What overshadows 
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a corpse contracts corpse-uncleanness, and what a corpse overshad- 
ows is contaminated by corpse-uncleanness. ‘That is without regard 
to the character of the objects. We do not, furthermore, differenti- 
ate between the two locations of the corpse relative to the object in 
relationship thereto. So locative relationship and substantive char- 
acter play no role in the transmission of corpse-uncleanness through 
overshadowing. The corpse that overshadows or is overshadowed 
produces its effects without regard to what is affected. But that is 
not how matters are with <ob-uncleanness. Here we do differenti- 
ate, in the situation of overshadowing, between the character of classes 
of objects. And, concomitantly, we also differentiate locatively, be- 
tween the two locations that said classes of objects take up: above, 
below the Zab. So we have two variables as to the character of 
objects, and two variables as to their location, and, further, these 
variables produce opposite results, the locative for the substantive, 
as the case requires. 

Here are some of the exemplary facts. If a Zab overshadows food 
and drink, unlike the corpse he has no affect upon them. But if food 
or drink are located above the Zab, they are made unclean. Why 
the mirror-relationships? What is located where the Zab lies or sits 
but cannot serve for lying or sitting is unaffected by him; what is 
located where the Zab cannot lie or sit and cannot serve for lying 
or sitting—thus what in relationship to the Zab is in its natural lo- 
cation, not in its unnatural location—is affected by him. So he func- 
tions as does a corpse in conveying uncleanness, the medium is the 
same; but he does not impart uncleanness as does a corpse. What 
does not conform in relationship to the Zab to its natural location 
is affected by him; what conforms is not. 

Here again, a teleological logic comes into play through analog- 
ical-contrastive dialectics, then, with the things that enjoy their natural 
relationship to the Zab subject to his effect, those not, not; and then 
the opposite comes into force: what the Zab cannot use for lying that 
is located where the Zab cannot lie down is affected by the Zab! So 
considerations of fulfilling the physical purpose for which the thing 
is shaped take over, even here. To state matters simply: teleological 
physics dictates the course of contamination by ob and the results, 
for things affected by that contamination, as well. And it is a simple 
teleology, which we identified at the very outset: what serves for 
procreation is distinguished, in respect to <ob-uncleanness, from what 
does not. And the rest follows. 
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As with Aristotelian physics, therefore, what we confront, there- 
fore, is a physics permeated by teleology: the flow of fluids in re- 
sponse to the condition or purpose of that to which, or from which, 
they flow, and not in response only to their own character, e.g., to 
the density of the atoms that comprise the fluid and define its vis- 
cosity. That which matches the character of an object or its purpose 
flows to that object or its purpose, and the invisible flow itself con- 
forms to the character of the activity conducted with said object. The 
bed, used for lying or sitting, then is affected by pressure, carried 
on in acts of lying or sitting; the particular uncleanness at hand, sexual 
excretions in a non-procreative framework, affects those objects that 
by their nature serve, through those actions that by their nature 
produce, procreation. 

When sexual activity bearing the potential of procreation takes 
place, a transient uncleanness results—that of healthy semen, which 
passes upon immersion and sunset, as Scripture says. When sexual 
excretions lacking that potential take place, a virulent uncleanness 
takes over, life replaced by anti-life, by a form of death nearly as 
virulent as the death that takes over the life of a man and causes 
the excretion of the soul. The soul of the fully-realized man or woman 
is thick, the unrealized, proto-soul of Zob, thin. But the former can 
be contained in physical limits, as it was in the body, while the lat- 
ter flows teleologically, its character and therefore its purpose over- 
riding the substantive, physical traits, or physical traits responding 
to teleological matches (whichever formulation better serves). 

In this same context, moreover, the difference in the rite of pu- 
rification of the Niddah and the Zabah emerges as entirely rational 
within the system. ‘The Niddah’s purification-rite is analogous to the 
purification-rite of the man who has emitted semen in the normal 
course of procreation, and for the same reason: the Niddah has passed 
through a natural stage in the procreative cycle. When menstrual 
uncleanness ends and she reverts to the condition of cleanness re- 
quired for propagation of life in conditions of sanctification, she 
immerses and awaits sunset. She need not undergo a cultic rite of 
purification because she has never been removed from the cycle of 
life. Niddah-blood then bears no analogy to the blood of a corpse, 
but Zibah-blood does. ‘That is because, within the teleological phys- 
iology as much as the teleological physics of the system, Niddah-blood 
fulfils its teleology, Zibah-blood does not. 

The goal of nature, its telos in procreation, pertains to Israel and 
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the propagation of the holy people. Sages make that point explicit- 
ly, because their perfect mastery of the Written Torah so instructed 
them. Let me explain. With a system so permeated by the convic- 
tion that things bear a natural purpose and accomplish a goal that 
is set for them by their very nature, we must identify the central and 
generative focus of the teleology realized in uncleanness or sancti- 
fication. So we ask ourselves, Who matters, who makes a difference? 
The answer, repeated in one sector of the Halakhah after another, 
is, only the Israelite. It is his or her life-force that comes under scru- 
tiny. It is that life-force, that blood, that accomplishing its teleology 
procreates life and yields a minor form of uncleanness, but, not 
accomplishing its teleology, is deemed analogous to the departing 
soul. What does it take to constitute an animate source of unclean- 
ness, affecting the Israelite household, when it comes to the sexual 
organs? The first and most important consideration is, only Israel- 
ites produce flux capable of effecting contamination under the laws 
of Zabim. 

And this returns us to our starting point: gentiles do not. The Hala- 
khah of Niddah makes that point explicit. Their body fluids contam- 
inate under other rubrics of uncleanness, but in general they con- 
taminate like corpses and not like animate beings. They, their persons, 
their body-fluids, their land—all represent a realm of undifferenti- 
ated death, contrasting with the highly differentiated life attaching 
to holy Israel. In the articulation of the Halakhah of animate sourc- 
es of uncleanness, therefore, we see the consequence of the basic 
problem, the generative tension of the Oral Torah, with its convic- 
tion about the sanctification and sanctity of the Israelite household 
in the model of the holy Temple. Once issues of sanctification en- 
compass not only the family and genealogy, but also the bed and 
the table, procreation and sustenance of life, then those who keep 
the entire Torah, oral and written, have to work out those govern- 
ing patterns of behavior that will guide toward the realization of 
sanctification and the preservation of sanctity. Such patterns then 
order and regularize relationships between the cultically-clean and 
the cultically unclean, specifying the causes and consequences of 
contamination. 

Through the laws of animate sources of uncleanness covering both 
Niddah and Zabim and Negaim, the Oral Torah explicitly declares 
its focus, the point of attentiveness: the conduct of the observant living 
among non-observant Israel; all Israel is holy, but only part of Isra- 
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el maintains its condition of cleanness in preservation of sanctifica- 
tion. All Israel may contract uncleanness. Then that part of Israel 
that, at a given moment, is cultically clean must take heed of that 
part that is not—and so too, the cultically-unclean Israelite has to 
protect the contrary condition of the clean one. What the Oral Torah 
then brings about is a state of perpetual awareness between and 
among Israelites—who alone contract cultic uncleanness and who 
alone enter the condition of cultic cleanness. To state matters sim- 
ply, within the Oral Torah, while Israel is vastly differentiated, ev- 
erybody else falls into an undifferentiated state, one that is altogether 
beyond the limits of sanctification. 

How, if under the classification-process of the Halakhah of un- 
cleanness, Israel alone is differentiated, is interior Israel differenti- 
ated? In Zabim we follow in dramatic terms the answer to that 
question. The lines of demarcation are heavy and grow lighter as 
we proceed from simple to complex; the heaviest line is, clean vs. 
unclean. At that point we do not differentiate either among sources 
of uncleanness or among foci and loci of uncleanness; things are one 
way or the other. Then, as to uncleanness, we differentiate among 
the virulence of sources of uncleanness, even while deeming the result 
of contamination by any and all sources to be formally the same, 
that is, classification of the contaminated person or object as unclean. 
But some sources produce uncleanness that lasts for seven days, some 
overnight. Some sources affect a vast variety of objects, some only 
objects of a given classification. Some sources produce their effect 
through one medium of transmission of uncleanness—contact or 
touching, for example—and others through multiple media; some 
through gross, physical means, some through intangible and even 
impalpable modes. 

Having focused upon what we do find, we ought not miss what 
we do not find. Intentionality plays no role in the capacity to trans- 
mit uncleanness imputed to the animate beings; the corpse transmits 
uncleanness ex opere operato, from the moment of death, about which 
the deceased was not consulted, and so too the menstruating wom- 
an, man afflicted with flux or the Zab, and the woman or the Za- 
bah afflicted with flux outside of her regular period, effect unclean- 
ness willy-nilly. The woman’s period does not depend upon her 
intentionality. And equally probatively, the Oral Torah lays great 
stress that the flux of the Zab and the Zabah that bears the power 
to contaminate—semen from the one, blood from the other—make 
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its appearance on its own. The blood or semen must come about 
without the connivance of the afflicted party. The teleological prin- 
ciple that permeates the whole underscores the exclusion of man’s 
or woman’s will. 

And that leads us at the very heart of the Halakhah of Zabim: 
the analogy to death. Why does the Halakhah defining sources of 
uncleanness exclude all consideration of the attitude or intentional- 
ity of the animate being, the man or woman, who becomes a source 
of uncleanness? Because of the governing analogy, death: we die willy- 
nilly, neither by intention nor by plan, and to death our attitude is 
null. What by its nature compares with death also contaminates like 
death, which comes whether or not it is wanted. Then the details of 
the law flow from the natural teleology that governs: excretions of 
the sexual organs that by their nature cannot procreate life, affect 
objects used in that process, and that is accomplished by means of 
activities analogous to the sexual act or integral thereto: Zob or semen 
from a flaccid penis affect beds and like objects through pressure. 

To conclude: the sanctification of the household in the analogy 
of the Temple then holds the whole together, and uncleanness- 
Halakhah forms a critical component of the systemic message. Pro- 
creating and sustaining life—an abstract activity localized at the bed 
and the table—form the loci of sanctification of the household. They 
define the points at which sources of uncleanness produce consequen- 
tial effects, and at which constant deliberation, perpetual concern 
for cleanness, likewise yields results. ‘The goal is for life to be creat- 
ed and maintained as if it were lived in the holy Temple, protected 
from the sources of contamination that pollute the Temple. Perhaps, 
embodying the perfection of the natural world, the ‘Temple as if here 
and now stands for Eden then and there. For the paramount aspi- 
ration of the Halakhah is to restore humanity to Eden, Israel to the 
Land of Israel. That conclusion is hardly far-fetched within the 
analogical-contrastive mode of thought of the Halakhah, For if, as 
is blatant, uncleanness closes off access to the Temple and its surro- 
gates and counterparts in the households of Israel: their tables and 
their beds, then cleanness—counterpart and opposite—must open 
the way to sanctification. 

It follows that the entire system of cultic cleanness in the house- 
hold envelops the table and the bed for one and the same reason. 
Uncleanness attended to, cleanness attained, all media of restora- 
tion of cleanness, Israel’s natural condition, set the household of Israel 
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en route to sanctification. That is a condition localized in the Tem- 
ple down below, matched by Heaven up above, realized by the 
household here and now, actualized in Eden then and there. And 
these terms invoke no ineffable abstractions, but, we must constant- 
ly recall, where life and death contend. That is within the concrete 
activities of nourishing life and procreating that routinely take place 
in bed and at table, respectively. 


THE CONTEST BETWEEN DEATH AND LIFE 


I. DEATH AND Lire, UNCLEANNESS AND SANCTIFICATION (2): 
THE Locus OF THE STRUGGLE FOR LIFE 


When Scripture defines sources of uncleanness, it is to protect from 
death and for life the camp of Israel, which sages understand to refer 
to the Temple and its altar, and the Israelite household by analogy 
thereto. In the Temple what is at stake is nourishing God through 
the offerings, and nourishing the priesthood through their share of 
the offerings to God. Any analogy built upon the Temple will there- 
fore focus upon how nourishment is carried on, and within that 
governing analogy, the Temple’s rules of how food is preserved for 
the altar and the priests and how it is rendered unsuitable for them 
will take center-stage. 

But the altar is not the only locus of life against death. Just as God’s 
altar is to be kept free of uncleanness, so too is the Israelite table. 
And so too the bed, for the act of procreation is explicitly identified 
as one to be protected from uncleanness and also a source of un- 
cleanness, so Lev. 15. In that way the Halakhah places the house- 
hold upon a continuum of sanctification with the Temple. In light 
of the character of the forces of uncleanness, choosing nourishment 
alongside procreation as the principal occasion for acting out the 
sanctification of the household in the model of the Temple presents 
no surprise. 

How does the Halakhah place the household of holy Israel in the 
holy land upon the same continuum as the Temple? This it does by 
providing rules for cultic cleanness and uncleanness in the Temple 
and among the priests—in connection with preparation of secular 
food for the household at home. Food, together with the pots and 
pans and other utensils used in connection with preparing and eat- 
ing it, and, by extension, the other domestic furniture of the house- 
hold, is explicitly placed upon that continuum when the food is 
prepared in accord with the rules of cleanness that pertain to the 
altar and the Temple in Jerusalem. Food and its appurtenances, 
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broadly construed, then may be removed from the status of clean- 
ness, within the hierarchical framework of sanctification, and plunged 
into the status of uncleanness, by exactly those same sources of 
uncleanness that render a priest or an offering unclean and unfit for 
the sanctity of the Temple altar and courtyard. So along with the 
desacralization of the bed, more broadly, of the household at the 
point of sanctification of the union of husband and wife, food for 
the domestic table may lose its position on the continuum of clean- 
ness and holiness that observance of the rules of cultic cleanness may 
accord to it. 

That continuum that accommodates the household in the Land 
of Israel in relationship, as to sanctification and uncleanness, with 
Jerusalem, the Temple, and the courtyard with its altar, is established 
in an explicit way, with particular reference to the effects of sources 
of uncleanness. For while sources of uncleanness affecting household 
and Temple are not differentiated, their effects are. What is higher 
in the hierarchy of sanctification also is more subject to contamina- 
tion in the hierarchy of sources of uncleanness. Uncleanness has a 
deeper affect upon the Temple and its Holy Things than upon the 
priesthood and their rations, and what affects the priesthood and their 
rations is more virulent than what affects the household and its 
everyday food: Holy Things, heave-offering, ordinary food prepared 
in accord with the rules of sanctification of ‘Temple food—these form 
the descending steps of a single progression, a unitary continuum. 
The constant is uncleanness, the variable, the level of sanctification 
that is required. The more holy, the more susceptible to unclean- 
ness—that principle is stated not only implicitly in ladders of sanc- 
tification matched by sensitivity to uncleanness, but explicitly as well. 

Among the passages that differentiate the levels of uncleanness and 
corresponding ones of sanctification, the following! proves readily 
accessible. It differentiates food of three levels of sanctification: or- 
dinary (“unconsecrated”) food (which the household wishes to pre- 
serve in conditions of cultic cleanness and to eat in those same con- 
ditions), food that has been designated as tithe, and food that has 
been designated as priestly rations or “heave offering.” The first is 
the least holy, the third the most. Beyond that is the level of cultic 
cleanness required in the preparation of purification-water, which 


! We deal with the native category-formation, Hagigah, cited here, in Chapter 
Eight. But the point of the passage at hand is critical for the issue before us in this 
chapter. 
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does not concern us here (but will arise in Chapter Eight). The basic 
point of importance to us is, there is a category of cleanness that 
pertains to unconsecrated food, not to food in the status of tithe or 
that in the status of heave offering (priestly rations), let alone that in 
the status of Holy Things, deriving from the Lord’s altar. What that 
means is, people not involved in the priesthood or in eating priestly 
rations may prepare their food as though they were priests eating 
their rations. 

The notion that unconsecrated food—food not set aside as priestly 
rations, not deriving from Temple offerings (thus: not heave-offer- 
ing, not Holy Things) may be prepared in accord with the rules 
governing Holy Things, even for use at home, is expressed in so many 
words at M. ‘Tohorot 2:8B in the following language: “Unconsecrated 
food which is prepared in accord with the rules pertaining to Holy 
Things—lo, this is like unconsecrated food.” In that matter, opin- 
ion differs: R. Eleazar b. R. Sadoq says, “Lo, it is like heave offer- 
ing, conveying uncleanness at two removes and rendering unfit at 
one [further] remove [from the original source of uncleanness].” ‘This 
is a matter to which we return when we consider the Halakhah of 
Tohorot. The point, for the present context, is self-evident. First, the 
Israelite may by an act of intentionality observe the rules of cultic 
cleanness even outside of the Temple. When he does so, that atti- 
tude toward secular food affects the status of said food. Food that is 
in the status of what is unconsecrated but preserved in conditions 
of cultic cleanness, or of tithe, or of heave offering or of Holy Things, 
all classes of food take a position on a single continuum of sanctifi- 
cation. So food prepared as if it were Holy Things, even though it 
is not, fits into the hierarchy of the holy. Here is one way in which 
that continuum is portrayed: 


A. [For purposes of cultic purification, it is sufficient if] they wash the 
hands for eating [1] unconsecrated food, [2] tithe, and [3] heave 
offering; 

B. and for eating food in the status of [4] Holy Things [that is, food 
deriving from animals offered on the altar and handed over to the 
priest and to the sacrifier for their consumption, e.g., portions of 
the sin-offering assigned to the priest, portions of the peace offer- 
ing reserved for the farmer and his household], it is sufficient only 
if] they immerse; 

C. and as to [5] [the preparation of] purification water [through the 
burning of the red cow], if one’s hands are made unclean, his entire 
body is deemed to be unclean as well. 

Mishnah-tractate Hagigah 2:5 
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But the normal sequence of levels of sanctification, they are three: 
unconsecrated food, tithe, and heave-offering. In the present case, 
if one has contracted uncleanness and immerses to rise once more 
to the status of cleanness, his intent in the act will govern the result. 
If the intent is to immerse so as to rise to the level of cleanness for 
eating unconsecrated food, the result serves for that but for nothing 
higher; if for tithe, he may eat unconsecrated food or tithe but not 
heave offering, and so on upward: 


A. He who immerses for the eating of unconsecrated food and is 
thereby confirmed as suitably clean for eating unconsecrated food 
is prohibited from eating tithe. 

B. [If] he immersed for eating tithe and is thereby confirmed as suit- 
able for eating tithe, he is prohibited from eating heave offering. 

C. [If] he immersed for eating heave offering and is thereby confirmed 
as suitable for eating heave offering, he is prohibited from eating 
food in the status of Holy Things. 

D. [If] he immersed for eating food in the status of Holy Things and 
is thereby confirmed as suitable for eating food in the status of Holy 
Things, he is prohibited from engaging in the preparation of pu- 
rification water. 

E. [If, however], one immersed for the matter requiring the more 
stringent rule, he is permitted to engage in the matter requiring 
the less stringent rule. 

F. [If] he immersed but was not confirmed, it is as though he did not 
immerse. 


Mishnah-tractate Hagigah 2:6 


Now we move down the ladder of uncleanness. So far as those who 
eat their ordinary food in a state of cleanness, the clothing of ordi- 
nary people, who do not enter the state of cultic cleanness except 
when they go to the Temple, is deemed unclean with that form of 
uncleanness described at Leviticus 15. For priests, the clothing of 
those who eat their ordinary food in a state of cleanness is equiva- 
lently unclean. For officiating priests (who eat Holy Things), the 
clothing of priests clean enough to eat heave offering is equivalently 
unclean. 


A. The clothing of ordinary folk is in the status of midras unclean- 
ness for abstainers [a.k.a., Pharisees, more generally, persons who 
eat unconsecrated food in a state of cultic cleanness]. 

B. The clothing of abstainers is in the status of midras uncleanness 
for those who eat heave offering [priests]. 

C. The clothing of those who eat heave offering is in the status of 
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midras uncleanness for those who eat Holy Things [officiating 
priests]. 

D. The clothing of those who eat Holy Things is in the status of midras 
uncleanness for those engaged in the preparation of purification 
water. 


Mishnah-tractate Hagigah 2:7 


Along these same lines, the rites of purification follow an ascending 
sequence of points of stringency, most for Holy Things, less for heave 
offering, still less for the rest, and these are specified and will be dealt 
with in context: 


A. Amore stringent rule applies to Holy Things than applies to heave 
offering, 
B. for: They immerse utensils inside of other utensils for purification 
for use with [food in the status of] heave offering, 
C. but not for purification for use with [food in the status of] Holy 
Things. 
Mishnah-tractate Hagigah 3:1 
What is clear from this brief passage, which has a far weightier 
counterpart at Mishnah-tractate Tohorot 2:3-7, to be considered 
presently, is that the rules of cultic cleanness are assumed, by the 
Halakhah, to pertain not only to the Temple and to the priests when 
engaged in their Temple duties, but to priests outside of the Tem- 
ple, as Scripture specifies in connection with priestly rations, eaten 
by the priests’ families, and, still more important, to Israelites in the 
households of the Land of Israel. 

But in the household, what difference does cultic cleanness or 
uncleanness make? The Written part of the Torah takes for grant- 
ed that what one may not do when unclean that he may do when 
clean is [1] enter the Temple courtyard and beyond, on the one side, 
and [2] eat priestly rations and Holy Things, on the other. One 
further activity is forbidden by reason of uncleanness, affecting priest 
and layman alike, and that is sexual relations during a woman’s period 
and comparable times, such as is described in Leviticus Chapter 
Fifteen. To that given, the Oral Torah clearly adds the further 
expectation that people in a state of cultic uncleanness will not eat 
ordinary meals in the household. So, as we see, at stake throughout 
is the cultic cleanness in the domestic setting of the person, the food, 
and the utensils in which the food is prepared and served. Wherein 
does the Halakhah identify Man’s* responsibility? Man cannot create 


2? I remind readers that “Man” stands for men and women, all persons. In the 
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uncleanness, but Man by his intentionality inaugurates the process- 
es by which what is insusceptible to uncleanness becomes suscepti- 
ble; that is so both for food and for utensils. We focus first (sections 
ii, iii, iv) upon food, then (section v) upon domestic objects of util- 
ity. 


II. MAKHSHIRIN 


Nature alone can produce that which contaminates, and (as we shall 
see in Chapter Eight) natural action alone purifies that which is 
subject to purification. But Man by action made consequential 
through his intention renders susceptible to uncleanness that which he val- 
ues, finds useful, deems worthwhile, whether utensils or food. Spe- 
cifically, human agency inaugurates the processes of contamination, 
so the system is activated by the work of thinking Man. Man’s at- 
titude, joined to requisite action where pertinent, renders suscepti- 
ble to uncleanness that which Man values. Natural sources of un- 
cleanness, natural media of purification—when it comes to food these 
await the pleasure of Man to do their work. 

We begin with the starting point for susceptibility to uncleanness, 
the Halakhah that concerns the point at which produce becomes 
susceptible to uncleanness. (In due course we shall examine the 
counterpart, when utensils become susceptible.) Leviticus 11:34, 37 
are read by sages to mean that produce that is dry is insusceptible 
to uncleanness, but produce that has been deliberately down is sus- 
ceptible. By contrast Ohalot (not to mention Zabim and its compan- 
ions) excludes purposive Man from any part in the formation of a 
source of uncleanness. Uncleanness comes about willy-nilly. That is 
by definition: the corpse is unclean because the person has died, and 
that is by God’s will alone. So too, contaminating flux comes about 
only in the complete exclusion of human intentionality in the pro- 
duction of said flux. Now, that extreme statement of the irrelevance 
of human will to the generation of the most virulent forms of un- 
cleanness finds its counterpart and opposite in the Halakhah of 
Makhshirin. That body of Halakhah forms an essay on the central- 
ity of human intentionality in inaugurating the process by which the 


context of an account of the mythic theology of Eden embodied in the Halakhah, 
Man stands for Adam and Eve, therefore Abraham and Sarah, and so into the 
future of Israel. 
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sources of contamination take effect upon the foci and loci of con- 
tamination: the persons, things, and locations that can be affected 
by uncleanness. 

The notion that food that is dry is insusceptible to uncleanness, 
but food that is wet is susceptible cannot puzzle sages. They under- 
stand corpse-uncleanness as a viscous liquid that flows in the dimen- 
sions of a square handbreadth. If corpse-uncleanness is the model 
of other uncleanness, then sages will deem quite routine the notion 
that uncleanness of other classifications, e.g., that which exudes from 
the dead creeping thing, will correspond. Now, it is to what is wet 
that that same viscous liquid flows, so it would seem. We recall the 
concrete matter of the preparation of dough for bread, with special 
attention to the point at which the dough becomes liable to dough- 
offering (Hallah, treated at Chapter Two). It is in particular when 
the householder adds water to the mixture of flour and yeast that 
the dough becomes liable. Why is that the case? When the house- 
holder adds water, the process of kneading dough to bake bread 
commences. With the irrigation of the yeast and the dough, the 
moment at which the dough congeals and the yeast buds and fer- 
ments, producing its sugar, its carbon dioxide, and its ethanol—at 
that exact moment, the instant of animation, at which the bread 
begins to live, the householder goes on the alert for dangers to the 
bread—and so throughout. So the case of the point of susceptibility 
of dough to dough offering captures the governing theory: when Man 
takes what is inert and imposes upon it his will for nourishment, when 
he acts purposefully to begin the process of creating food, then he 
must alert himself to protecting his food from the effects of death, 
however attenuated (e.g., from dead creeping things, representing 
metaphorizations of the serpent as corpse). 

So quite understandably in a cuisine based on bread (not pota- 
toes, not rice, for example) what is at stake in “wetting down seed,” 
based on the analogy of adding water to dry flour and yeast, is the 
point at which vegetation begins the process by which it becomes 
maximally edible and useful to the householder. That explains why 
the householder goes on the alert at the point at which he inten- 
tionally puts water on the dough. Then—life bubbling up in the 
process of fermentation, deliberately inaugurated—the state of sanc- 
tification comes under threat from the source of uncleanness, such 
as corpse-uncleanness and its analogues, that the Torah has identi- 


fied. 
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But what has all this to do with Man’s intentionality? Sages take 
as fact that if produce is wet down by Man’s deliberate action, that 
is, by an informed intentionality confirmed by a concrete deed, then 
it is susceptible to uncleanness. At that point Man’s active engage- 
ment with the food is, or should be, precipitated. It is unthinkable, 
in the Halakhic system, that Man should produce food without 
concern for its cleanness. But what if produce is wet down natural- 
ly, on the one side, or by some action not initiated by Man, on the 
other? Then the produce is not rendered susceptible to uncleanness— 
even though it is wet. For its physical condition on its own does not 
classify it as to status (unclean/clean), only its condition relative to 
Man’s will, permeating and transforming the material world as it does. 

Then the Halakhah of Makhshirin will find its problematics in the 
nature and meaning of intentionality, and problem after problem will 
explore the concrete implications of conflicting positions on one issue: 
is intentionality without action effective, or do we require a deed to 
confirm the attitude that we impute to a person? Then the state of 
sanctification, which inheres and is normal for the Israelite house- 
hold, comes under threat from the source of uncleanness, such as 
corpse-uncleanness and its analogues, that the Torah has identified. 
The moment of wetting grain down defines the hour of conflict 
between life and death—and this in concrete ways. No wonder that, 
then, at the very time, the act done with deliberation precipitates 
the conflict. But that is only if the householder cares. If the house- 
holder does not intend the dough to congeal and the yeast to rise, 
nothing of consequence happens. It is the Israelite’s will and inten- 
tion and the act that realizes them that endow with consequence what 
by nature happens willy-nilly. 

Let us consider as a concrete example of how the Halakhah ar- 
ticulates these issues the opening composition of the Halakhah in 
Mishnah-tractate Makhshirin: 


M. 1:1 Any liquid which in the beginning is acceptable, even though at 
the end it is not acceptable, or which at the end is acceptable, even 
though at the beginning it is not acceptable—lo, this is under the law, 
“If water be put” (Lev. 11:34). Unclean liquids impart uncleanness 
[whether they are] acceptable or not acceptable. 

M. 1:2 He who shakes the tree to bring down from it fruit, or [who shakes 
the tree to bring down from it] that which is unclean—it is not under 
the law, “If water be put.” [If one shakes the tree] to bring down from 
it liquids—The House of Shammai say, “Those [drops] which fell and 
[those] which [remain] on it are under the law, ‘If water be put’ (Lev. 
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11:34).” The House of Hillel say, “Those which fall are under the law, 
‘If water be put.’ And those which [remain] on it are not under the 
law, ‘If water be put’ (Lev. 11:34), because [the man] intends that they 
should fall from [the tree in] its entirety.” 

M. 1:3 He who shakes the tree, and it fell on its fellow—or [if he shakes] 
a bush and it fell on another [bush], and under them are (1) seeds or 
(2) vegetables which are attached to the ground—the House of Sham- 
mai say, “(They are] under the law, ‘If water be put’ (Lev. 11:34).” The 
House of Hillel say, “They are not under the law, ‘If water be put’ (Lev. 
11:34).” There is no liquid in the Torah which is unclean before a person 
actually intends [to make use of it] and puts it on, as it is said, “And if 
water be put on seed” (Lev. 11:18). 

M. 1:4 He who shakes a bunch of herbs, and they [drops of water] fell 
from the topside to the bottom—The House of Shammai say, “[They 
are] under the law, ‘If water be put.” The House of Hillel say, “They 
are not under the law, ‘If water be put.” Said the House of Hillel to 
the House of Shammai, “And is it not so [that in the case of] one who 
shakes off the stalk [of a plant], do we take thought of whether they 
dropped from leaf to leaf?” Said to them the House of Shammai, “For 
the stalk is one, but the bunch [of vegetables] is [made up of] many 
stalks.” Said to them the House of Hillel, “Lo, he who brings up [from 
the river] a sack full of produce and puts it on the bank of the river-do 
we take thought of whether they descend from the topside to the bot- 
tom? But: If he brought up two and put them one on top of the other, 
the bottom one [indeed] is under the law, ‘If water be put’ (Lev. 11:34).” 

M. Makh. 1:1-4 


The opening question is, what happens if I change my mind? If I 
want something but then decide I do not want it, does that change 
of attitude affect the outcome? No, the Halakhah maintains, it does 
not. That is expressed in a simple way: Any liquid which in the 
beginning is acceptable, even though at the end it is not acceptable, 
or which at the end is acceptable, even though at the beginning it 
is not acceptable—lo, this is under the law, “If water be put.” Con- 
comitantly, do I have the power by an act of will to overcome a 
physical actuality? If liquid is unclean, can the fact that I do not want 
the liquid to wet down my produce prevent contamination of my 
produce? Predictably, since uncleanness works ex opere operato,—in- 
dependent of Man’s will or intentionality—uncleanness takes effect 
at the very moment of contact with the produce, and my will that 
the produce stay dry is null: Unclean liquids impart uncleanness 
[whether they are] acceptable or not acceptable. 

Neither rule presents any surprises. Intention is temporally indi- 
visible. Liquid gains but never loses the capacity to impart suscep- 
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tibility to uncleanness and to render that on which it falls suscepti- 
ble. Then if I want the liquid to fall in a given place and some of it 
does and some does not, then the liquid that has fallen other than 
where I want it is not deemed capable of imparting susceptibility to 
uncleanness (the Hillelite view being normative as usual). ‘The con- 
trary position is that all of the liquid has been subject to intention- 
ality, while the normative view is that only part of the liquid has 
conformed to my intention. 

The really critical and generative question asks about the relation- 
ship of action to intentionality. At issue is the relationship between 
what one has brought about and how one bears responsibility for 
the consequences of one’s actions—the paramount issue of the civil 
law and its politics too. Do we decide on the basis of what one has 
done the character of his prior intention, that is, of what he intend- 
ed to do? If I take up water in order to pour it out, does my ulti- 
mate action in pouring out the water govern the interpretation of 
my original plan for the water? If it does, then even though for a 
time I might have wanted the water in its present location, by my 
final disposition of the water, I have defined that original intention 
and determined that the water never was wanted; therefore, retro- 
spectively it does not impart susceptibility to uncleanness. We have 
a variety of positions. The first is, [1] intention without action is null; 
[2] action is retrospectively determinative of the character of inten- 
tion—we judge the intention by the result. A further view is that prior 
intention plays a balancing role in the interpretation of the status of 
the water. We do not decide solely by what one has done, by the 
ultimate disposition of the water. So if one’s action never was in- 
tended to bring down water, the water is not utilized intentionally 
and does not impart susceptibility to uncleanness. Or the deed dic- 
tates the character of the intent, and the result is paramount in 
interpreting the means. Or what one wanted has to be balanced 
against what has happened. If one wants the water to fall, that is 
not the end of the matter; he wants it to fall in a particular place, 
and it falls both there and elsewhere; then what has served his pur- 
pose imparts susceptibility, and what does not serve one’s purpose 
does not. What is incidental to one’s main purpose is not taken into 
account, and that is without regard to the ultimate consequence of 
one’s deeds. And then there is the possibility of distinguishing im- 
mediate from ultimate result, primary from subordinate outcome, 
and so on. 
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What Scripture treats as a matter of fixed and final classification— 
something is either wet or dry—is transformed by the Halakhah of 
the Oral Torah into a matter that is relative and contingent. What 
results is that the consideration of whether or not something is wet 
down in the end is subordinated to attitude and circumstance. To 
state matters simply: in the present context, as we shall see with 
reference to Kelim and Tohorot, for utensils and food alike, the 
householder has the power to inaugurate the working of the system. 
The susceptibility to uncleanness of utensils and food is relative to 
the attitude and will of the householder. What is wet is not neces- 
sarily susceptible to uncleanness. The matter is relative, not abso- 
lute, extrinsic and contingent, not material and inexorable; it is 
dependent on circumstance and intention, not uncontingent. It would 
be difficult to state more explicitly, or radically, the position that all 
things are relative to intentionality than in the Halakhah that dif- 
ferentiates in connection with the same bundle of leeks water that 
imparts susceptibility to uncleanness from water that does not. The 
entire corpus of Halakhah at hand celebrates the primacy of human 
wishes: water that has in its history conformed to a Man’s wishes— 
at some point Man has lifted it up and shown that he wants it for 
some purpose—has the capacity to impart susceptibility to unclean- 
ness, and water that has not remains neutral in the system. The upshot 
of the Halakhah may be stated very simply: 

[1] Liquids impart susceptibility to uncleanness only if they are 
useful to Man, drawn with approval, subject to human deliberation 
and intention. 

[2] Liquids that can impart susceptibility to uncleanness do so only 
if they serve a person’s purpose, are deliberately applied to produce, 
irrigate something through human deliberation and intention. 

What then does the Halakhah say about the sacralization and 
desacralization of the household? It introduces the notion that the 
householder bears responsibility in a realm of reality other than the 
interpersonal, the concrete, and the material. The household finds 
its definition, also, in the formation of an intangible world, an im- 
palpable reality of analogies and metaphors, to which the householder 
and every person in his ménage must remain sentient. The issue is 
not righteousness and goodness, as the written Torah commands, 
but sanctification and aspiration to form a sanctuary. Moral acts of 
restraint—self-abnegation, abstinence, not of aggression through 
murder or over-reaching—these find their counterpart in cultic acts 
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of perpetual alertness for what can contaminate the holy. Preserv- 
ing the cultic purity of food, including clothing and utensils, so that 
the household may take its place upon that continuum that the in- 
delible sanctification of holy Israel establishes by its very presence, 
defines what is at stake. Remembering what one has done and what 
has happened, remaining ever alert to the dangers of pollution and 
the opportunities of sanctification represented by one’s own re- 
straint—these underscore one’s obligation and shape one’s attitude. 
Noting well one’s own intentions and acting in full responsibility 
therefor—these constitute the counterpart to the moral imperatives. 

When life renews itself through the deliberate, life-precipitating 
touch of water, that is the point that precipitates concern with the 
forces of death. Then, to preserve purity, Israel goes on the alert for 
the danger of pollution: at the moment when yeast, flour, and wa- 
ter ignite the processes of animation. So too for all of their counter- 
parts: if water be put on the seed, take care. The dough congeals, 
the yeast ferments and yields gas, and so, life-processes having com- 
menced, death and its surrogates threaten. ‘Then the householder goes 
on the alert—if he cares, if by an act of deliberation he has made 
life happen. But that consideration—that the householder care— 
makes all the difference. Only then does the Eternal intersect with 
the temporal, the finite, and the transient, the life of Man in the on- 
going processes of sustenance. 


III. Touorotr 


Called “purities,” generically, the Halakhah of Tohorot covers four 
topics that correlate: 

[1] Fathers and Offspring of uncleanness; 

[2] removes of uncleanness, from the original source, and the affect 
of what is made unclean at one or more removes upon food in various 
degrees of sanctification; 

[3] matters of doubt in connection with the uncleanness of food 
and utensils and principles for their resolution; 

[4] relationships between those who keep the purity laws within 
the domestic household and those who do not, and how ambigu- 
ities are resolved in that connection. 

The Halakhah of Tohorot addresses the topic of the uncleanness 
affecting food and drink, offering some large-scale generalizations 
and—for the shank of the topic—a set of guidelines on how to re- 
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solve cases in which the status of food as to uncleanness is subject 
to doubt. The matter of doubt further encompasses relationships 
between those who at home for the domestic table keep the clean- 
ness-laws and Israelites who do not keep those laws and hence are 
subject to cultic uncleanness. Since day-to-day relationships are 
assumed to be close and constant, the issue arises: how to sort out 
cases in which such an outsider, called in Hebrew ‘am ha’ares—some- 
one who does not tithe meticulously or eat his household meals in 
a state of cultic cleanness (M. Dem. 2:2-3)—has had access to the 
things belonging to an observant person and in the status of a per- 
son afflicted with flux (zab) imparts uncleanness to what he touch- 
es, called in Hebrew haber (variously defined, but at a minimum, one 
who tithes meticulously and preserves cultic cleanness in household 
meals) and therefore may or may not have imparted to them cultic 
uncleanness. At the end we shall ask what links these four large topics 
into a single coherent statement of Halakhah. 

Sages contemplate an intangible world of confusion between and 
among classes of things and persons that are both alike and not alike: 
things that may contract uncleanness but also attain sanctification; 
sources of uncleanness; things that may be unclean or clean; per- 
sons who are Israelites all together, but who may or may not keep 
certain laws of the Torah. What the Halakhah accomplishes in each 
case is to identify things that are to begin with alike—that stand along 
a single continuum, that bear traits in common—but that also ex- 
hibit differentiating qualities. Extrapolating from cases, the Halakhah 
then offers the governing rules that sort out these mixtures of things 
that are both alike and unlike. The Halakhah tells us how to differ- 
entiate the unlike among the like, so to sort out confusion and clar- 
ify the categories that pertain. Take the categories one by one. 
Sources of uncleanness form a single classification; but we differen- 
tiate between the primary source and removes therefrom. ‘That is, 
we follow successive contacts: the source, what has touched the 
source, what has touched what has touched the source, and so on 
into the outer reaches of imagination. Thus, in philosophical terms, 
we distinguish what is primary from what is secondary and deriva- 
tive, that is, between efficient and proximate causes. 

And again, sources of uncleanness form one category, but some 
sources are more virulent than others, that is to say, some sources 
of uncleanness produce powerful and long-lasting effects, others lim- 
ited and transient ones; some affect many things, others only a few; 
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some transmit uncleanness only if touched, others when overshad- 
owed, or when carried even though not touched, and so on. The 
two points of engagement—removes, Fathers/offspring—clearly 
correspond, as we move from the source of uncleanness through the 
successive removes, and from the Father of uncleanness through the 
diminishing effects of the Offspring thereof. So much for differenti- 
ating between sources of uncleanness and among their effects: a labor 
of identifying the lines of order and structure that separate unclean- 
ness from uncleanness and differentiate their affects upon food and 
drink and clothing at various levels of sanctification: this affects that, 
but not the other thing; this is affected by that, but not the other 
thing. 

What about what is affected by sources of uncleanness? That 
question carries us from corpses, spit, and blood of certain origin, 
to food, drink, and human beings. The third subdivision of the 
Halakhah involves food and drink, the fourth, persons. In both cases 
we confront the same problem: how to deal with doubt as to the 
status, in respect to uncleanness, of food and drink, on the one side, 
and persons, on the other. What persons, food, and utensils have in 
common is that all may be made unclean, but, from the perspective 
of the Halakhah, they also may attain cultic cleanness, and, in the 
setting of the household as much as the Temple, ought to. That with 
which we have to reckon, then, is whether in an unguarded moment 
they have contracted uncleanness. 

Let us turn to the resolution of doubt, first considering a partic- 
ular passage of the Halakhic exposition of the matter in Tohorot. 


M. 3:5 All unclean things [are adjudged] in accord with [their condition] 
at the moment that they are found. (1) If they are unclean, they are 
unclean; and (2) if they are clean, they are clean; (3) if they are covered 
up, they are covered up; and (4) if they are uncovered, they are uncov- 
ered. A needle which is found full of rust or broken is clean. For all 
unclean things [are adjudged] in accord with [their condition] at the 
moment that they are found. 

M. Tohorot 3:5 


T. 3:5 Ifan olive’s bulk of corpse-matter was lost in the house—they sought 
and did not find it—the house is clean. When it will be found, the house 
conveys uncleanness retroactively. 

T. 3:6 The woman is raking stubble in the courtyard and a dead creep- 
ing thing is found inside the stubble—she is clean. [If it is found] on 
top of the stubble, she is unclean. [If] she was winnowing wheat in a 
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sieve and a creeping thing is found in the sieve, she is clean. [If it is 
found] on top of the sieve, she is unclean. 


T. Toh. 3:5-6 


M. 3:6 A deaf-mute, an imbecile, and a minor who are found in an alley 
in which is uncleanness, lo, these are assumed to be clean. But any person 
of sound sense is assumed to be unclean. And whoever lacks understand- 
ing to be interrogated—a matter of doubt concerning him is resolved 
in favor of cleanness. 


M. Toh. 3:6 


T. 3:7 A child who was holding on to his father’s hand or was riding on 
his father’s shoulder—a matter of doubt concerning him is unclean, 
because his father may be interrogated about him. A deaf-mute, an 
imbecile, and a child—a matter of doubt concerning them is clean, 
because they do not have intelligence to be interrogated. 


T. Toh. 3:7 


T. 3:11 A blind man and one who is sleeping and one who walks by night 
matters of doubt which concern them are resolved in favor of clean- 
ness, because they have intelligence to be consulted. An ass which was 
standing in a clean place, and it is possible for him to pass over into an 
unclean place—utensils which are on him are clean. 


T. Toh. 3:11 


M. 4:5 On account of six matters of doubt do they burn heave offering: 
1. concerning a doubt in regard to a grave area; 2. and concerning a 
doubt in regard to dirt which comes from abroad; 3. because of a doubt 
concerning the clothing of an am haares; 4. and because of a doubt 
concerning utensils which were found; 5. because of a doubt concern- 
ing drops of spit which were found; 6. because of a doubt concerning 
human urine that was nearby the urine of a beast—because of certain- 
ly touching them, which is a matter of doubt in respect to their [im- 
parting] uncleanness, they burn the heave offering. [Because of a doubt 
about having touched them] in the private domain, they leave it in 
suspense. And in the public domain, it is clean. 

M. Toh. 4:5 


Now to consider the matter in more general terms. We resolve doubt 
as to the classification of food and drink by appeal to a variety of 
probabilities. It is more probable that the status quo has prevailed 
than that it has not; it is more probable that what is dragged, and 
so can touch something, has touched the thing than that what is 
tossed, and so cannot touch, has made contact. Common sense about 
the more or the less probable, however, is joined to certain princi- 
ples that appear to be arbitrary. Because we want the householder 
to maintain a high state of alertness concerning sources of unclean- 
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ness, we declare that cases of doubt in private property are treated 
as unclean. Because the public domain contains many impondera- 
bles and cannot be closed off to the faithful, we declare cases of doubt 
in public property to be treated as clean. 

Now that position is counter-intuitive, since in the public domain 
circulate gentiles, whose persons and secretions are by definition 
unclean, as well as Israelites who do not keep this aspect of the 
Halakhah. And, given the distractions of crowds, one is more likely 
there than in private domain to step on unclean spit or urine deriv- 
ing from gentiles. And who is to know the “history” of an object— 
what the one who touched it has touched, and what that has touched, 
backward for however many removes from the initial source of 
uncleanness? Reason therefore suggests that a case of doubt in pub- 
lic domain should be resolved in favor of uncleanness, and in pri- 
vate, cleanness. So here the system concerns itself with its larger 
goal—sanctifying the household and its table—and mitigates its more 
extreme possibilities. Where people can and should take care, they 
are held to a high standard. Where circumstances make difficult a 
constant state of alertness amid a barrage of occasions for contam- 
ination, they are not. 

So much for food, drink, and utensils, what about persons? Here 
we classify the category of Israelites, differentiating the haber from 
the ‘am ha’ares, that is, those who prepare their ordinary food as 
though it were heave-offering or Holy Things from those who do 
not. The former take care not to contract uncleanness or to remove 
its effects through immersion. The latter do not. ‘Then how do the 
two classes of Israelites interact, and, more to the point, how do the 
ones who keep the purity-laws determine the status of their persons 
and property that has been subject to the disposition of those who 
do not keep those laws? Here again, as we have seen, a few com- 
prehensive principles accommodate the cases and problems at hand; 
these have already been specified. 

So we see four large composites, each laying out its own princi- 
ples, all concerned with the same basic issue. What is that issue? 
Viewed from one perspective, the philosophical, it is how to differ- 
entiate the species of a given genus: on the side of contamination, 
source of uncleanness from removes, Father from Offspring; on the 
side of sanctification, what is subject to uncleanness of one virulence, 
what to another; what food or drink may or may not have contract- 
ed uncleanness; what Israelites may or may not have imparted un- 
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cleanness under specified circumstances of indeterminacy. Viewed 
from another perspective, the theological, we deal with a variety of 
persons and objects that have had each its own “history.” Each must 
tell its own story, but the chapters are the same: is the person or 
object, food or drink, to be classified as unclean or clean? To an- 
swer that question, I need to know the following: 

l. the level of sanctification for which the cleanness is required 
(how the person, object, food or drink has been subject to surveil- 
lance over time); 

2. the character of the uncleanness to which the person or food 
may or may not have been exposed, primary or secondary, and the 
number of removes from exposure to that source at which the per- 
son or food stands: immediate contact, once-removed, and so on 
outward; 

3.in what location (public, private domain), in what season (dry 
or rainy), and within what sort of transaction, the exposure is sup- 
posed to have taken place or not taken place; 

4. what sort of instructions, conditions, and rules were articulat- 
ed to the parties who may or may not have imparted uncleanness 
by touching the food or drink or utensils that are subject to doubt 

In reaching a decision on how to classify a person, object, food 
or drink, each of these questions requires an answer, and at every 
stage in the process of interrogation, we have to reconstruct the story 
of what has happened to this person, object, food or drink in the 
context established by the inquiry into the status that pertains. And 
having come this far, we realize what holds the whole together: the 
four principal parts of the Halakhah before us contribute to the single, 
sustained narrative that encompasses the person or object, the food 
or drink, and that determines the taxonomic outcome of the pro- 
cess. The narrative tells us what things the person or object has 
touched, what things those things have touched, and so on through 
a sequence of removes; and it further tells us the status imputed to 
the food or drink (or, as we noted just now, in line with Halakhah 
of Hagigah, the person) by the attitude and intentionality of the 
principal player in the drama, the person affected by the consider- 
ations at hand: uncleanness at the one side, sanctification at the other. 
All of this, amplified by the consideration of removes, forms a small 
narrative of a cosmic transaction. 

So much for the unfolding of a single coherent account, a sequence 
of facts concerning intangibles to make sense of which we have 
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invoked the metaphor of history: the tale of sequential and coher- 
ent events, each of which causes the next in the chain of happen- 
ings that leads to the end-decision. But the components of the 
Halakhah hold together in a more intimate connection as well. Each 
component turns out to appeal, in the end, to a consideration that 
operates for them all, and, by this point in the exposition it is scarcely 
necessary to say, that is intentionality. In this unseen world the 
impalpable force of the attitude of responsible actors makes its im- 
pact everywhere. Uncleanness is relative to that which it affects, and 
the sensitivity to uncleanness of that which is affected by unclean- 
ness depends upon the status imputed by Man’s will. 

Stated simply: if Man assigns food or drink to the status of Holy 
Things and so acts as to preserve the cleanness of what is sanctified 
in that status, then the sources of uncleanness affect the food or drink 
through successive removes, as many as three (Parah will add yet 
another, as we shall see later on). If Man’s intentionality does not 
impart to the food or drink the standing of Holy Things but of 
ordinary, secular food or drink, then fewer removes from the source 
of uncleanness produce effects. It is the initial decision and attitude 
of Man that make the difference. If Man is alert and capable of 
forming intentionality, if Man can be interrogated in the assump- 
tion that he cares about contamination, then the rules of contami- 
nation are strictly enforced; if not, then they are null. A child can- 
not form an intention to preserve cleanness and, therefore, in a case 
of doubt, he also cannot be assumed to have imparted uncleanness. 
The ‘am ha’ares is assumed to touch whatever he can reach—unless 
he is instructed not to. Then his intentionality, to respect the wishes 
of the householder, is assumed to pertain and therefore to protect 
from uncleanness what the ‘am ha’ares can have touched but proba- 
bly did not contaminate at all. At the critical turnings in the deci- 
sion-making process, the taxonomic question finds its answer in the 
relativities of attitude and intention. 

But one matter is not subject to the decision-making process of 
Man, and one component of the system, one chapter of the narra- 
tive, does not find its dynamics in human will. That is the sources 
of uncleanness. These do function ex opere operato and do not depend 
upon Man’s will for them to bring about contamination. On the 
contrary, the corpse contaminates whatever is in the tent that over- 
shadows it, and the contaminating power of flux (zob) depends upon 
its emerging naturally and not by artificial stimulus. That same 
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insistence on the inexorability of the workings of sources of contam- 
ination emerges in the consideration of the distinction between 
Fathers and Offspring of uncleanness; at no point in that corpus of 
Halakhah do considerations of attitude intervene. 

So when we contemplate the Israelite household as the Halakhah 
portrays it, we see a space marked off in three ways: by [1] the family 
sanctified by reason of its descent from the holy seed of the patri- 
archs and by its avoidance of the improper marital relationships 
spelled out in the Written Torah, which acts [2] on specified occa- 
sions of sacred time to sanctify the household by words and deeds 
and acts of restraint from deeds, and which further acts [3] to pre- 
serve the cultic cleanness, therefore the potential sanctification, of 
the food and drink consumed in the household, and, consequently, 
to avoid cultic contamination of the clothing and utensils of those 
that live there. 

Then what is the given and what marks change? The Halakhah 
rests on the foundations of a single condition: Israel is holy, wher- 
ever located; that is its natural condition. What removes Israel from 
its status as sanctified is unnatural to Israel, but a given of the world. 
Sanctification is the established condition for family and property 
(food, drink, clothing, utensils). What removes the family, its food, 
drink, clothing and utensils, from the status of sanctification inter- 
feres with what ought to be natural. Sources of uncleanness also come 
about by nature; sages adhere rigidly to the definition of those sources 
that Scripture establishes and do not add a single new source or 
extend an existing source in any consequential way. 

Now we see the context in which the texts that invoke intention- 
ality find their place, the reason that the entire system treats clean- 
ness and sanctification, or uncleanness and desacralization, as rela- 
tive to the Israelite’s attitude and will. What the Israelite values as 
food receives or conveys uncleanness as food. What he does not value 
does not contract or transmit uncleanness; only that to which an 
Israelite to begin with pays attention counts for anything in the system 
of watchfulness with which we deal. What the Israelite values as a 
useful utensil may contract uncleanness. What the Israelite deems 
an essential part of a piece of fruit or vegetable is integral to the fruit 
or vegetable, adds to its volume, contracts from, or transmits to, the 
fruit or vegetable such uncleanness as takes effect. What the Israel- 
ite holds inedible or disgusting even for dog-food does not contract 
uncleanness as food. When the Israelite subjects to the cleanness- 
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regulations of consecrated food what is merely everyday edibles, the 
rules of consecrated food pertain—even though the substance of the 
food is unchanged. In these and numerous other details the relativ- 
ity of all things to intentionality comes to full and rich instantiation. 
So the Halakhah manages to say the same thing about many things. 

But we must ask ourselves, do they believe in the actuality of what 
they are saying, given the relativity of palpable and tangible things— 
liquids, bits of food, pieces of cloth (as Kelim will show us) to mat- 
ters that are intangible, such as how someone feels that minute, or 
where someone is located, or what someone intends for the liquids, 
food, and cloth? Is that to say sages do not believe in the material- 
reality of the system of uncleanness and sanctification of the house- 
hold? Certainly sages deem palpable results to emerge from viola- 
tion of the rules that protect Israel’s status of sanctification. Violating 
the sanctity of the marriage bed produces mamzerim, and for gener- 
ations to come the offspring of the union of two persons who are 
legally forbidden to wed suffer the result. That is hardly a matter 
relative to anyone’s intentionality, even though the offspring come 
about by reason of an act of will. Meat destined for the Lord’s altar 
that contracts uncleanness is burned, not eaten. That is not subject 
to negotiation or compromise, even though a principal source of 
disqualification of the meat of offerings is the improper intentional- 
ity formed and expressed by the officiating priest for the disposition 
of that meat. 

So we may say, when it comes to certain matters of sanctification 
and contamination, genealogy on the one side, the Temple and its 
offerings, on the other, intentionality plays a role, but nothing that 
matters in issues of genealogy and cult is treated as relative. Abso- 
lutes govern: one may not marry his mother, one may not offer 
carrion upon the altar, and nothing complicates those simple rules. 
But when we deal with the household and its table, the Halakhah 
certainly does set aside considerations of intrinsic uncleanness and 
treats matters of status and taxonomy as relative to the intangibil- 
ities of attitude, plan, intentionality, and will. Everything now is made 
to depend upon the watchfulness, the alertness, of the householder 
and his ménage, their (likely) capacity to take note of what 1s taking 
place round about: a dead frog here, a menstruating woman there, 
a corpse in the neighbor’s attached dwelling, under the same roof— 
the list is formidable. 

But are these not practical matters, immune to considerations of 
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relationship and circumstance (household vs. marketplace, for in- 
stance)? The law contains within itself its own judgment: the house- 
hold is not the Temple, the table is not the altar. Something resem- 
bles, as treated as like, something else; something is not the same 
thing as that something else. The household may be compared to 
the ‘Temple, the table may be treated as analogous, in the ways amply 
spelled out here, to the altar, upon the same continuum, to revert 
to the language I have used. But that is not the same thing as say- 
ing the table here is the altar there. Sages think about the power of 
similitudes when they consider humanity: Man is like God, so Scrip- 
ture announces—but to be like God is not to be God! What differ- 
entiates that which is compared to the thing upon which the com- 
parison is based is what separates the imitation from the real thing. 
And sages knew and valued that difference, and that is why the 
Halakhah in every line realizes that difference. And that makes all 
the more remarkable sages’ extensive legislation to embody the 
imitation and realize it. If the table is like the altar in the way in 
which Man is like God, then let us elaborate the meaning of the 
similitude, the uses of the analogy, the moral authority of the met- 
aphor by reason of what generates the metaphor: the altar, God, 
respectively. 


IV. Uasin 


The primacy of intentionality over material actualities in the status 
of the components of produce—are they integral or extrinsic, con- 
nected or deemed distinct?—-comes to expression not only in detail 
but also explicitly. Here is one such statement: Olives which one 
pickled with their leaves—the leaves are insusceptible to unclean- 
ness, for one pickled them only for appearance sake. If one changes 
the physical form of produce, chopping it up for cooking, it is deemed 
not connected; its form has changed. But if one had the intention 
not to cook the produce but to pickle or seethe or place it on the 
table, it remains connected. The form is the same; the intention is 
what changes the matter. But intentionality can change, and, as with 
documents, so here too, sages want an action to confirm the inten- 
tion. If one wants the marrow of a bone, that does not change the 
status of the marrow—1t is connected to the bone. Only when one 
has crushed the bone to get at the marrow has the intention of tak- 
ing the marrow been confirmed; then it is not connected. 
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Certainly the most fecund statement of intentionality comes at the 
end. To understand the statement, we recall that what requires in- 
tention is food not usually consumed by human beings, and what 
does not is food people naturally eat. Now, there are things which 
require preparation to be made susceptible to uncleanness but do 
not require intention, intention and preparation, intention and no 
preparation, neither intention nor preparation. That familiar mode 
of schematization of matters yields profound judgments. First comes 
the main one: All edible foods which are designated for use by Man 
require preparation but do not require intention. “Do not require 
intention” means, these are foods that the generality of humanity 
deems edible. They therefore fall into the class of food for purposes 
of contracting uncleanness, whatever a given individual may have 
in mind. But they have to be prepared as food for the generality of 
intentionality to take effect. By contrast to what? Meat. To be clas- 
sified as food, meat must be prepared for eating. Not only so, but 
whatever its source, whatever its status, to be deemed food Man must 
intend that it serve as food; we do not take for granted that meat is 
food unless Man means to eat it (and then by deed confirms that 
intentionality). Placing perfectly valid meat, from a beast or fowl, in 
the same class with meat that Israelites cannot meat, e.g., carrion, 
fat that may be forbidden, carrion and the like makes a striking 
statement. It is that eating meat is not done by nature, in the way 
in which eating fruits and vegetables is—there, intentionality is not 
required—but always subject to a particular decision on Man’s part. 
We recall that the matter of intentionality carries with it the on-going 
reflection on when action is required to confirm intention. Here are 
the contending views: 


A. Honeycombs—from what point are they [is the honey-liquid] suscep- 
tible to uncleanness as liquid? 
B. The House of Shammai say, “When one will smoke out [the bees 
therefrom].” 
C. And the House of Hillel say, “When one will have broken [the hon- 
eycombs to remove the honey].” 
Mishnah-tractate Uqsin 3:12 


Liquid is susceptible to uncleanness when it is wanted, that is, when 
it serves Man’s purposes, and it is not susceptible to uncleanness when 
Man does not regard it as bearing consequence. 

What is at stake here? The important distinction is, is liquid delib- 
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erately applied to produce? Then dry produce, insusceptible to 
uncleanness, has been deliberately wet down, and because of Man’s 
deliberate action has been brought into the system of uncleanness 
and rendered susceptible. ‘The subsidiary point that is clarified here 
concerns when Man’s intentionality takes effect. When the bee-keeper 
smokes out the bees from the honey-combs, he exhibits his inten- 
tionality of taking and using the honey. So that is the point at which 
susceptibility to receive uncleanness affects the liquid honey, or, in 
the correct context, it is the point at which the honey if applied to 
dry produce imparts to the produce that puissant moisture that 
imparts susceptibility—that is to say, liquid deliberately put onto the 
produce. So far as the House of Shammai are concerned, therefore, 
a secondary cause (smoking out the bees) serves as readily as a pri- 
mary cause (actually breaking the honeycombs). But the House of 
Hillel insists, and the Halakhah with them, that one actually must 
have carried out an action that directly confirms the intentionality. 
Secondary causation does not suffice; primary causation is required. 
Here the religious issue—how do we sort out the intentions of Man 
as Heaven responds to those intentions—joins together with the 
Aristotelian-philosophical one—how do we classify types of causal- 
ity, efficient versus secondary and derivative—to produce the Hala- 
khah at hand. The position of the Halakhah about the character of 
Man cannot be missed: whatever they intend or say, wait to see what 
they do—as in Eden, before and after the fall. 


V. KELIM 


The Halakhah of Kelim affirms the centrality of human intention- 
ality: only deliberate action by Man renders a utensil or food sus- 
ceptible to uncleanness. As to Kelim, susceptibility to uncleanness 
by human agency is imparted to what is whole, complete, and use- 
ful. Not only is the space demarcated by the household sanctified, 
and so too are objects used for domestic purposes. These are sub- 
ject to considerations of uncleanness. But what is susceptible to 
becoming unclean by reason of the levitical sources of uncleanness 
specified at Leviticus 11-15 and Numbers 19 also serves for sacred 
purposes. That point is explicit in Scripture—contracting unclean- 
ness makes a difference because what is unclean cannot be utilized 
in the Temple and its offerings or by the priests when they consume 
priestly rations. So we deal with the paired opposites, uncleanness 
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and sanctification. Since what is susceptible forms the topic of the 
Halakhah of Kelim, at stake here too is uncleanness and sanctifica- 
tion—but now not in the Temple or among the priests in their sac- 
erdotal role and rite, but in the household, at the domestic table. 

The topical program of the Halakhah leaves no doubt whatsoev- 
er of the venue of the laws. Here we deal in rich detail with what 
domestic utensils are susceptible to uncleanness—when, in the pro- 
cess of making them, they enter the status of susceptibility, and when, 
in the process of breaking them, they leave that same status. Through 
the principles at hand, the Halakhah will make a profound statement 
on the power of Man’s intentionality, a statement no less explicit and 
decisive than the one affecting the status of sanctification of a wom- 
an to a Man. Here the governing criterion is the use to which a given 
utensil is put, and Man’s assessment of the utensil’s functionality. 
Constant reference, therefore, invokes the attitude, plan, program 
or intention that Man forms with regard to the object under discus- 
sion. 

Whether or not sanctity inheres, uncleanness is relative, contex- 
tual, dependant upon matters of will and attitude. Perhaps matters 
begin with the principle of Scripture that what is useless is insuscep- 
tible or clean (as the case may be), which the Oral Torah then 
amplifies: who defines usefulness, and how do we know? And from 
that humble question a path is opened for the entry of the entire 
matter of intentionality: how one proposes to use an object? wheth- 
er the attitude of one is the same as that of the other, or whether 
we take account only of individual preference? how the form of a 
utensil governs its usefulness, without respect to the plans of the user 
of the vessel? and on and on. In any event, whether pursuing a line 
of thought opened by the Written Torah or formulating matters in 
an independent and fresh way, the Oral Torah in its Halakhah 
explicitly and repeatedly insists that uncleanness does not inhere in 
things and is not an absolute and intrinsic, material trait, but rath- 
er, a matter of status imputed by Man himself. 

The status of utensils as to whether or not they can receive un- 
cleanness is relative to the form of materials imparted by Man and 
the use of materials decided by Man: the attitude and intentionality 
of Man, confirmed by his actions. Time and again masses of details 
make a single point: what Man finds useful, what serves Man’s prin- 
cipal purpose and carries out his generative initiative, marks the 
materials, that is, the object that they form, as susceptible to unclean- 
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ness. So if the materials are located in a tent of a corpse, they can 
receive and retain the uncleanness exuding from the corpse. And what 
Man deems negligible and of no account is useless and insuscepti- 
ble. Materials located in a tent of a corpse that Man has not formed 
into something of which he takes not do not receive uncleanness. 
So it is Man who decides whether the entire system of cultic clean- 
ness pertains or does not pertain. Because the householder has cho- 
sen to treat his food at home as though it were Holy Things on the 
altar—thus to conduct his household as though it were the Temple, 
imposing the laws of cultic cleanness of the altar on his table, the 
entire system of uncleanness and its counterpart structure of sanctification 
comes into play. The householder immerses to remove such unclean- 
ness as he has contracted—then eats unconsecrated food. The 
Halakhah we have noted at M. Hag. 2:6 explicitly states, then he is 
suitably clean for eating unconsecrated food. But that does not place 
him into that higher level of sanctification required for eating priestly 
rations. If he is a priest and permitted to eat heave offering, he still 
has to immerse with the intention of eating heave offering, and so 
on upward. The intentionality as to immersion then takes over and 
determines the status, as to sanctification, of the Man who has im- 
mersed on account of uncleanness. The rules that determine sourc- 
es of uncleanness, the things affected by uncleanness, and the mode 
of sanctification do not shift; the utensils that are susceptible are 
susceptible to uncleanness without differentiation as to the use to 
which those utensils are to be put. Immersion for cleanness, en route 
to sanctification, is done in the same way for the eating of uncon- 
secrated food, heave offering, and Holy Things. What differentiates, 
so far as cleanness is concerned? Not the action but the attitude. 
If I had to identify the single emblematic detail of the Halakhah 
concerning utensils, it is the stress on usefulness and functionality as 
criteria for entry into, or leaving, the system that leads from pro- 
found uncleanness and distance from the Holy of Holies to the highest 
level of sanctification at the altar itself. The broken secular utensil 
that has contracted uncleanness is clean, meaning, it has lost the 
uncleanness that afflicted it and is no longer party to the system of 
contamination at all. The whole utensil, which serves its normal 
function, is party to the same system. The broken holy utensil like- 
wise leaves the system of sanctification, as we have noted. And when 
we realize that, in so many words, the Halakhah states that the system 
of uncleanness corresponds to, and matches, the system of sanctifi- 
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cation, so that what is more sensitive to uncleanness also is more 
susceptible of sanctification, we recognize what is at stake. What can 
attain a higher level of sanctification also is more susceptible to 
uncleanness, more sensitive at more removes from the original source, 
than what attains only a lower level of sanctification. 
Intentionality expressed in an assessment of what is useful and what 
is not is not the only variable. We further distinguish among vari- 
ous materials, each possessing its own indicative characteristics. We 
also differentiate parts of utensils, primary and secondary. And, fi- 
nally, we do not depend upon individual whim in classifying objects 
as to their status of uncleanness or cleanness; we also introduce two 
further considerations. First, we impose the governing expectation, 
the general and broadly held attitude, upon the idiosyncrasy of the 
individual. Second, we recognize that people may change their minds, 
so when a person deems an object useless, we want some evidence 
in actuality that he has so treated the object as to render it what he 
holds it to be: actuality must confirm intentionality. Within these few 
considerations that pervade the law and define the character of the 
details, everything is made to set forth a single coherent statement. 
Form: We differentiate properties of susceptibility possessed by 
classes of materials, and the second, we differentiate, among uten- 
sils of the same class of materials, by their traits, both formal and 
functional. The opening generalization of the Mishnah’s Halakhah 
contains nearly the entire rule on form, differentiated by substance: 
Vessels of wood, and vessels of leather, and vessels of bone, and vessels 
of glass: when they are flat, they are clean insusceptible to unclean- 
ness, and when they form receptacles, they are susceptible of becom- 
ing unclean. If they are broken, they are clean. If one went and made 
new vessels, they receive uncleanness from now and henceforth. 
Unlike metal, in objects of wood, leather, bone, and glass, unclean- 
ness does not inhere, to resurface as the broken, now clean material 
is reworked into a new object. Wood, leather, bone, and glass are 
treated as a single classification of materials, clay as another. Scrip- 
ture classifies in a single category garments of skin, goats’ hair, and 
wood, and treats these in the same passage, dealing with purifica- 
tion, as metal, accepting that the former are classified in the ordi- 
nary means of purification, water (“what cannot stand the fire you 
shall pass through water”), and metal through fire. What the Hala- 
khah of the Oral Torah wants to know is, is the uncleanness intrin- 
sic, so that these materials cannot again serve in a condition of clean- 
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ness? And the answer is, not at all, once purified, the materials can 
be used again, or reshaped for new purposes: “from now and hence- 
forth.” But that is not the case with clay utensils, as Scripture states 
explicitly: “And if any of the aforementioned creeping things falls 
into any earthen vessel, all that is in it shall be unclean, and you 
shall break it...” 

Function: The main consideration as to function concerns wheth- 
er an object still serves the purpose for which it is made, e.g., for 
which it is designated. If a utensil functions, then Man regards it as 
useful, so it retains susceptibility to uncleanness. If it ceases to func- 
tion for its designated purpose, it becomes clean. In general terms, 
when a utensil can hold a specific measure or object, e.g., pome- 
granates for domestic utensils, it is susceptible to uncleanness because 
it functions as a receptacle, and when not, not. A further point of 
considerable weight differentiates primary from secondary or sub- 
sidiary functions that a utensil may carry out. Parts of a utensil that 
carry out its principal function define the utensil as a whole and their 
status dictates its classification as to uncleanness. Parts that are sub- 
sidiary do not affect the status of the whole. 

Here, more broadly speaking, what is at stake is insusceptibility, 
pertinent when the object is useless. When a utensil is taking shape, 
there is a point prior to which it has not achieved its definition and 
function, and at that point it is insusceptible. There is a point, as it 
is broken, when it no longer accomplishes its defined purpose, and 
so it 1s then insusceptible. But when the object has reached a stage 
in its manufacture at which it can serve for its planned purpose, it 
becomes susceptible, e.g., in the case of a basket made of wood, when 
the rims have been bound round and smoothed off. In the case of 
a leather utensil, it is when the hem has been stitched, so that a 
receptacle has been formed. Sages carefully define the point in the 
formation of the utensil at which it reaches the status of susceptibil- 
ity. That is when it has taken on the traits of the utensil that the 
craftsman plans to make. Clay vessels—from what time do they 
receive uncleanness? When they are fired in the furnace. And that 
is the completion of their manufacture. 

When a utensil though broken, or the shard of a utensil, can 
continue to serve the purpose for which it is made, it is subject to 
uncleanness, or, if it has been made unclean, it retains that unclean- 
ness. If the utensil has lost all usefulness, as defined by its initial 
purpose, then it ceases to be unclean, if it has contracted unclean- 
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ness, or loses susceptibility to uncleanness. If it can no longer hold 
that which it was made to hold, the utensil ceases to function as a 
utensil. The Halakhah then in vast detail provides signals as to the 
cessation of original function of various objects, with special refer- 
ence to clay utensils. Why to those in particular? It is because “break- 
ing them is purifying them,” yielding the question: what constitutes 
breakage? Thus the issue of the shards generates numerous cases. 
And, we note, the matter of form spells over into the criterion of 
function. For formally, flat utensils, those that, functionally, cannot 
hold liquid, are insusceptible. Here again, the issue of function gov- 
erns: a utensil is made to hold something, and if it cannot serve as 
a receptacle, it no longer is deemed a utensil. Time and again the 
Halakhah invokes this language: if the primary purpose has been 
annulled, the secondary purpose has been annulled. 

Form and Function: When the form of an object changes, its func- 
tion also shifts, with the result that its status as to uncleanness will 
be altered. If an object cannot serve is primary function, we recall, 
it loses susceptibility. ‘The complexity of the matter comes to expres- 
sion in this way. A box which was damaged on its side is susceptible 
both to midras-uncleanness and to corpse uncleanness. If it was 
damaged on the top, it is susceptible to corpse uncleanness. If it was 
damaged on the bottom is clean, because if the primary purpose is 
annulled, the secondary purpose is annulled. Here we have several 
distinct principles as they intersect. ‘The box that is damaged on the 
side can still be used for sitting, so if a person afflicted with flux sits 
down on the box, it contracts midras-uncleanness. It can be used as 
a receptacle, so will hold corpse-uncleanness. If damaged on the 
bottom, it is insusceptible altogether. But it still can be used for sit- 
ting, so why is it insusceptible? Because, as the rule states explicitly, 
if the primary purpose cannot be accomplished, any secondary or 
subsidiary purpose is ignored. 

Here, once more, use proves relative to Man’s perception and in- 
tentionality. A further successful formulation is as follows: A sheet 
susceptible to uncleanness with midras uncleanness and which one 
made into a curtain is insusceptible to midras uncleanness, since it 
cannot be used for sitting or lying, but susceptible to uncleanness 
from corpse uncleanness, since it can serve as a receptacle. From 
what time is its purification? When one will have tied it up. 

Objects must function in the ordinary, normal way to retain that 
status. Thus if a box loses a leg, even though it remains a box and 
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a receptacle, it no longer holds things in the usual manner and so 
is no longer unclean. That is why we take account of changes in the 
form of an object, even while it retains susceptibility to uncleanness. 
If an object can serve as a receptacle but loses one of the parts es- 
sential for that use, it may serve as a place of sitting or lying. Then 
when adapted for sitting, it is susceptible to midras-uncleanness. And, 
more to the point, if an object serves for sitting or lying but loses a 
principal part, it may then lose susceptibility to uncleanness altogeth- 
er, or it may become insusceptible to midras-uncleanness but gain 
susceptibility as a receptacle to corpse-uncleanness. 

Connection: In addition to the principal parts of a utensil, we take 
up the appurtenances thereof, e.g., things connected to an object but 
not integral to it. What we want to know is simple. If the utensil is 
made unclean, does the uncleanness extend to these appurtenanc- 
es, whole or in part? If the handle or overhang is made unclean, is 
the utensil itself affected? (The same matter occurs with reference 
to food and parts of food, as we shall see when we turn to Uqsin, 
the counterpart to Kelim, the one for food, the other for utensils.) 
When a rope is connected to the bed, then its knotted part is deemed 
integral to the bed, the rest, not. Not surprisingly, whether or not a 
part of an object is deemed connected to the object may depend upon 
the use and function of what is connected. If the handle is required 
when the utensil is used, then it is connected when the utensil is used, 
so if, at that point, the one component of the utensil contracts un- 
cleanness, the other is affected. But then when the utensil is not in 
use, it is deemed to distinct components, each susceptible on its own 
without influencing the status of the other. So if a rope is tied to an 
object, then the part of the rope required for the functioning of the 
object is integral to the object, and the part not required is deemed 
distinct from the object, with the stated consequences for the receipt 
and transmission of uncleanness from the primary object to the 
subsidiary. 

Form, Function, and Intentionality: A sub-motif throughout concerns 
Man’s intentionality for a given object. As we often note, the Tosef- 
ta states matters with power: All utensils descend to their unclean- 
ness with mere intention, but do not ascend from their uncleanness 
without an act which changes them. But the Mishnah competes in 
clarity: In any situation involving leather in which no part of the work 
is lacking, intention renders unclean. And in any situation in which 
there is work lacking, intention does not render unclean. That is to 
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say, when Man deems the object useful, even if he has not made 
use of it, his intentionality suffices to impart to the object the status 
of susceptibility to uncleanness. But if an object is deemed useful, 
then the determination no longer to use it must be confirmed by a 
concrete action, e.g., breaking off a part, or unlacing a laced up bag 
or removing the laces altogether, and the like. Time and again the 
Halakhah deems the point at which an object enters or leaves the 
status of susceptibility to be dictated by the point at which an ob- 
ject becomes or ceases to be useful. But functionality in the end 
depends upon Man’s attitude, the purpose for which he makes and 
values an object. When an object accomplishes Man’s primary pur- 
pose for it, it is susceptible. When it ceases to accomplish his prin- 
cipal goal, it loses susceptibility. And a subsidiary or subordinate use 
does not affect matters. 

Not only so, but time and again the point at which an object 
accomplishes, or ceases to accomplish, Man’s intentionality for it 
marks the shift. And that may mean, Man himself has to express the 
intentionality to use an otherwise-undistinguished object; when he 
deems the formless block to serve as a chair, that may or may not 
suffice. Some opinion wants an action to confirm the intentionality, 
some suffice with the mere transformation effected by attitude alone. 
The language that is used is “will give thought.” Uqsin has shown 
us the identical conception, that a natural substance that is not 
ordinarily used for food may or may not serve as food, depending 
upon the attitude of Man; that is what effects the classification of 
the natural subject, one way or the other. If Man regards the nat- 
ural substance as food, then his intentionality classifies the substance 
as susceptible to uncleanness affecting food. 

Here is how the same conception is expressed with regard to ob- 
jects, here, a table that is being turned into a tray. The table, one 
of the legs of which was removed, is clean. If a second is removed, 
it is clean. If the third is removed, it is unclean, when one will give 
it thought, which is to say, when the Man determines that the table 
now is going to serve as a tray. We conclude where we began: what 
is useful to Man is susceptible to uncleanness, and that of which Man 
takes no note is insusceptible. The taxonomic decision, one way or 
the other, derives from Man’s intentionality and will. The status of 
uncleanness therefore is not absolute and intrinsic but relative to form, 
function, and Man’s purpose. 


300 PART 3: INSIDE THE ISRAELITE HOUSEHOLD 


The upshot is simple. Intentionality governs where Man’s attitude 
makes a difference. But what comes about naturally, by God’s ar- 
rangement of matters, does not enter the purview of Man’s inten- 
tionality or attitude. The lesson of Kelim is clear. What Man values 
can be sanctified and therefore also can be made unclean by sourc- 
es of contamination that otherwise affect only the cult. It is by an 
act of will that holy Israel, living in the Land of Israel, transforms 
itself into a kingdom of priests and a holy people, and its food into 
priestly rations. All that ordinary Israel has to undertake to sanctify 
the household and its table is to pay attention to those matters that, 
to begin with, God has identified as matters of cultic concern. Since 
the written Torah makes explicit that these do constitute matters of 
concern to God, the point is simple: when Israel cares what God 
cares for, Israel under the specified conditions and in the indicated 
circumstances acts like God, because Israel shares God’s attitudes, 
as God is represented, in the Aggadah, as sharing Israel’s emotions. 

So much for the contest between death and life. How are mat- 
ters to be resolved, meaning, how is the status of cleanness to be 
restored to that which is reparable and subject to restoration to its 
natural condition as God made it in Creation? To the media for 
overcoming death—which prove to be in large measure precisely the 
media that impart susceptibility thereto—we now turn. 


8. 


OVERCOMING DEATH 


I. RITES oF PURIFICATION 


From death and its affect upon food and drink, that is, the unclean- 
ness caused by, and analogous to, death, we turn to the media for 
the restoration of life. Water of various classifications removes un- 
cleanness of diverse kinds from liquids, persons and utensils, subject 
to a range of conditions. The role that the deliberate application of 
water plays in inaugurating the process of susceptibility to unclean- 
ness finds its counterpart in the Halakhic program for the removal 
of uncleanness, which requires the use of water unaffected by hu- 
man will. In general, the rule that the water must be subject to human 
will, intention, and activity, so that liquid must be deliberately put 
on produce to render it susceptible to uncleanness is matched by the 
opposite. For water effectively to remove uncleanness, it must col- 
lect naturally and not through human intervention. That, as we shall 
see, defines the kind of water collected in an immersion pool, im- 
mersion in which serves to inaugurate the process of purification from 
uncleanness. 

But that same process of opposites—deliberate imposition of sus- 
ceptibility to uncleanness by human will matched by the removal of 
uncleanness by water unaffected by human intervention—also reg- 
isters in the exceptional case of water the serves to remove corpse- 
uncleanness itself. To understand what is different, we have to know 
that most other classifications of uncleanness are overcome by still 
water, naturally collected, as we shall see in part iii of this chapter. 
By contrast, the water that removes corpse-uncleanness must be 
gathered deliberately, in a useful vessel, the whole subject to a high 
level of intentionality. Preparation of that water requires the high- 
est degree of human alertness and intervention. Corpse-uncleanness 
comes about willy-nilly, removal of the same demands the exact 
opposite, total engagement in the process. That ultimate act of 
purification of the ultimate source of uncleanness defines our start- 
ing point. 
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Il. PARAH 


Acute intentionality alone will make possible the preparation of 
purification-water for the removal of corpse-uncleanness. Why should 
that be so? The reason is that Man by an act of rebellion brought 
death to the world. Man by an act of high consciousness creates the 
purification-water that removes the uncleanness he has caused by 
his willfulness. That is why we begin with the archetypal unclean- 
ness, that of the corpse. In line with Scripture (Num. 19:1ff), the 
uncleanness of the soul—corpse-uncleanness—is removed in a unique 
way. Scripture defines a distinctive process of purification from 
corpse-uncleanness in particular. This it does by providing for the 
preparation of purification-water, a mixture of the ashes of a red cow 
and water, and for the application of that water upon a person or 
object that has suffered corpse-uncleanness. ‘The mixture is applied 
on the third and seventh days after contamination, and on the sev- 
enth day the unclean person immerses and regains cleanness with 
the sunset. 

The Halakhah recapitulates the Written Torah’s account of the 
purification rite. But Scripture says little, and the Halakhah much, 
about the procedures for collecting and mixing water and ash, the 
protection of both from uncleanness, the role of intentionality in the 
procedure, and the like. Moreover, Scripture’s rules leave open the 
generative question that the Halakhah takes as the center of its 
program: how does a rite conducted outside of the ‘Temple court- 
yard (“the camp”) relate to the rules governing rites conducted in- 
side? And, at a still deeper level, the problem awaits attention: how 
can the mixture of ash and water that purifies derive from a rite that 
contaminates all of its participants, and how can that same purifi- 
cation-water both purify the person that is made unclean by a corpse 
and also contaminate the person that applies the water? It should 
be noted that the condition of uncleanness that the rite and the 
utilization of its results brings about is not corpse-uncleanness, but 
that uncleanness that can be removed through immersion and sun- 
set, that is, an uncleanness in the first remove from the Father of 
uncleanness that contamination by the corpse—the Father of Fathers 
of uncleanness—imparts. 

The rite of burning the red cow to produce ashes for purification- 
water to remove corpse-uncleanness as set forth in Scripture and 
amplified in the Halakhah of the Oral Torah encompasses two 
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paradoxes, involving the creation of cleanness out of uncleanness, 
and uncleanness out of cleanness. The first paradox is that it 1s 
possible to create a realm of cultic cleanness in the unclean world 
that lies outside the boundaries of the Temple—the world of death. 
This is expressed in the proposition that the cow is burned outside 
of the camp, that is to say, outside of the Temple, in an unclean place. 
Its blood is tossed not on the altar but in the direction of the altar, 
toward the front of the tent of meeting. Then the cow is burned 
outside of the Temple, the ashes are gathered and mixed with wa- 
ter, and the purification-water is then prepared. So the Halakhah 
underscores that, in the condition of uncleanness, media for achiev- 
ing cleanness from the most virulent source of uncleanness, the corpse, 
are to be brought into being. And the Halakhah is explicit in iden- 
tifying the threat as that of corpse-uncleanness. 

So in the very realm of death, media for overcoming the contam- 
ination of death are brought into being. The lesson for Israel con- 
tained within that paradox will come to our attention presently. Here 
it suffices to note that the highest level of cleanness is required— 
higher than that demanded even for eating Holy Things off the Lord’s 
altar in the Temple itself—from all those who are engaged in the 
rite. The most perfect sentience is demanded from them. Everything 
they see that can become unclean is deemed (for the present pur- 
pose) to be unclean. It would be difficult to state more eloquently 
the simple proposition that faced with the most extreme challenges 
to attaining uncleanness, Israel can become cultically clean. Nor does 
the implicit lesson require articulation: what Israel must do to over- 
come death is self-evident. 

The second paradox is that, even encompassing those who have 
gained the highest level of purification, uncleanness envelops the 
world, for all death is ever-present. Thus those who have attained 
and maintained the extraordinary level of consciousness required to 
participate in the rite of burning the cow, collecting the ashes, gath- 
ering and transporting water, and mixing the ash and the water, as 
well as those who propose to utilize the purification-water so brought 
into being—all by virtue of their very activity in creating media of 
purification are deemed unclean. They have defied death in the realm 
of death and overcome—but have contracted uncleanness nonethe- 
less, indeed a paradox. They are decreed to be unclean in the re- 
move that suffices for affecting their clothing as well, therefore re- 
quiring immersion and the setting of the sun to return to the ordinary 
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condition of cleanness that they (presumably) enjoyed prior to en- 
tering into the work of the rite itself. So it is not corpse-uncleanness 
that they suffer, but uncleanness nonetheless. That is Scripture’s 
decree, and it sets forth the paradox that out of cleanness comes the 
cause of uncleanness. So the upshot is, the high priest, who performs 
the rite involving the cow, is unclean, so too the one who burns the 
cow. A clean man (a priest is not specified) gathers the ashes and 
keeps them in a clean place outside of the Temple; he too is made 
unclean by participation in the rite. 

So, paradoxically, out of a contaminating rite comes water for 
purification, and, still, the one who sprinkles the purification-water 
also becomes unclean. Now sages explore the requirements of an 
offering conducted outside of the ‘Temple, in a condition of unclean- 
ness, in a place that is unclean by definition, by priests who con- 
tract uncleanness (but not corpse-uncleanness) by participating in the 
rite. Does that mean we impose more stringent purification-rules, 
to create a circle of cleanness in the unclean world? Or do we im- 
pose diminished rules, taking account of the givens of the circum- 
stance? Along these same lines, do we perform the rite exactly as 
we should in the Temple at the altar, or do we perform the rite in 
exactly the opposite way, that is, as a mirror-image of how it would 
be done in the Temple? These parallel questions provoked by the 
twin-paradoxes of Scripture’s and the Halakhah’s rules for the rite, 
respectively, define the problem addressed by the Halakhah, which 
contains the Oral Torah’s deepest thinking upon the meaning of 
sanctifying the secular, ordinary world. 

The Halakhah decisively answers the generative question: the 
highest level of alertness, the keenest exercise of caution against 
uncleanness—these alone will create that circle of cleanness in the 
world beyond the Temple courtyard that, by definition, is unclean. 
So the Halakhah recapitulates its insistence that man attain the 
highest level of consciousness and concentration to enter into, and 
remain in, a state of cleanness preparatory to that of sanctification. 
That accounts for the bizarre arrangements for transporting the 
youngsters with the stone—therefore insusceptible—cups from the 
Temple, where they have been born and brought up, to the Siloam 
pool and thence to the Mount of Olives—all to avoid corpse-mat- 
ter buried at great depths. And still more to the point, the Halakhah 
suspends the strict purity-rules protecting from contamination not 
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only common food or priestly rations but even Holy Things and 
imposes much more stringent ones. 

This it does in a variety of ways, three of which represent the rest. 
First, while hand-washing suffices for eating in a state of cleanness 
food in the familiar classifications, to purify oneself for participat- 
ing in preparing the purification-water, total immersion is required; 
the familiar distinction between hands and body falls away. Second 
and more decisive, purification-water contracts uncleanness (and so 
is rendered useless) at any number of removes from the original source 
of uncleanness, even one hundred; that is to say, we do not count 
removes. Everything is unclean by reason of its history—a history 
of which we may well be ignorant. Third, persons involved in pre- 
paring the mixture—collecting the ashes, gathering the water, mix- 
ing the two—must remain not only constantly alert but perpetually 
active. From the beginning to the end of their work, they may do 
only what concerns the task. This is expressed with great force in 
the following composition: 


M. 7:2 He who draws with one hand and does [other, extrinsic] work with 
the other hand—he who draws for himself and for someone else—or 
who drew for two [jars] at once—they both are unfit. For the [perfor- 
mance of extrinsic] work spoils the drawn [water], whether it is for him 
or for someone else. 

M. 7:3 He who mixed—with one hand and does work [extrinsic to the 
rite] with the other hand—f it is for himself, it is unfit. And if it is for 
someone else, it is fit. He who mixes [simultaneously] for himself and 
for someone else—[that which he mixed] for himself is unfit, and [that 
which he mixed] for another person is fit. He who mixes for two [oth- 
er people] at once—they both are fit. 

M. 7:5 He who draws [water both] for himself and for a purification rite 
draws for himself first and ties it [the bucket] to the carrying yoke, and 
afterward he draws the water for the purification rite. And if he drew 
[water] for the purification rite first, and afterward drew for himself, it 
is unfit. He places his own [bucket of water] behind him, and that of 
the purification rite before him. And if he put that of the purification 
rite behind him, it is unfit. [If ] both of them are for the purification 
rite, [if ] he places one before him and one behind hin, it is fit, be- 
cause it is not possible [to do otherwise]. 

M. 7:6 He who brings the [borrowed] rope in his hand—f it is on his 
way [to the rite], it is suitable. And if it is not on his way, it is unfit. On 
[this issue, concerning the rope,| one went to Yabneh three festival 
seasons, and at the third festival season they declared it fit for him— 
as a special dispensation. 

M. 7:9 He whose water was on his shoulder, and he taught a lesson, and 
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showed others the way, and killed a snake or a scorpion, took foodstuffs 
to put them aside [for storage]—it [the water] is unfit. [If he took] food 
in order to eat it—it is suitable. [If he killed] the snake and the scor- 
pion who were standing in his way—tt is suitable. Said R. Judah, “This 
is the principle: Anything which is done on account of work, whether 
he stood still [to do it] or did not stand [to do it]—it is unfit. And 
anything which is not on account of work—if he stood still [interrupt- 
ing his journey to do it], it is unfit. And if he did not stand still, it is 
suitable.” 

M. Paran 7:2-3, 5-6, 9 


If they sit down on a chair or lie down on a bed, they automatically 
contract uncleanness, for what can contract uncleanness is deemed 
unclean for them. And intentionality enters in at critical points in 
the classification of actions, e.g., whether or not they are extrinsic 
to the rite. We need hardly review the details of the law to reach 
the Halakhah’s obvious proposition: perfect concentration on the task, 
uninterrupted by any extrinsic action or even consideration, alone 
suffices. Here then is the formula for perfect intentionality and fo- 
cus upon the project at hand: Do not stand, do not sit, do not stop, 
do only the job, until the job is done—and then go immerse from 
the uncleanness that under ordinary circumstances you cannot have 
contracted. 

With the model of Makhshirin in mind, with its emphasis upon 
alertness from the point at which water is applied to flour and so 
susceptibility commences, we find no difficulty in understanding the 
extreme character of the rules governing the activity and intention- 
ality of those involved in the rite. These rules form the paradigm of 
what it means, of what is required, to attain cultic cleanness: the most 
intense, best focussed, concentration on the matter at hand. But what 
lessons does the Halakhah set forth in its context through those rules? 
The key to the entire construction, so remarkably cogent as it is, 
presents itself in the paradox noted just now. Scripture is clear that 
those who participate in preparing the water or in using it in a 
purification-process later on contract uncleanness through their 
activity. So, as the medieval commentaries to Numbers 19 under- 
score, we have the paradox of uncleanness produced by what is clean, 
matching that of cleanness produced from a rite involving unclean- 
ness. Now in the setting of a system that concerns itself with estab- 
lishing a domain of cleanness in the world beyond the Temple, 
matching the situation of holy Israel among the gentiles, what mes- 
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sage may we discern from the stringent Halakhah at hand, and what 
is the household to learn in particular? 

The lesson is in two parts: [1] cleanness is possible, but [2] death 
omnipresent. The first is that even on the Mount of Olives, outside 
of the Temple, proper effort, sufficient energy, appropriate inten- 
tionality serve to establish a domain of cultic cleanness. In the world 
outside the holy place, there killing and burning the red cow will 
produce ashes for mixing with properly-gathered water, the mixture 
then serving to remove the most virulent uncleanness that the To- 
rah knows, the uncleanness of the corpse. The second is that that 
domain of cleanness that man creates beyond the Temple retains 
its essential character as the realm of death. And that is why (so the 
Halakhah might propose) all parties to the preparation and use of 
purification-water, from the high priest who kills the red cow to the 
person who tosses the water on an unclean person or object, are 
classified as unclean, must immerse and await sunset to return to a 
condition of cleanness. The encounter with death overcomes even 
the most pure level of intentionality and its realization—but Israel 
can overcome death and its effects. 

So cultic cleanness beyond the cult is possible, only through the 
exercise of enormous resources of will and concentration, such as 
Adam and Eve had lacked but that Israel is educated to nurture. But 
however devotedly Israel undertakes the work, the perpetual prev- 
alence of uncleanness persists: the person who has attained an as- 
tonishing level of cleanness to participate in the rite and who has 
concentrated all his energies and attention upon the rite and suc- 
ceeded—that person, Scripture itself decrees, emerges unclean from 
his labor in perfect cleanness to prepare purification-water. The one 
proposition—to participate, the highest, most extraordinary level of 
cleanness is required—requires the other—one emerges unclean from 
the labor. Thus cultic cleanness beyond the cult is possible, but the 
world beyond the Temple remains what it is—no matter what. 
Having created the instruments for removing corpse-uncleanness, the 
parties to the rite immerse just as they ordinarily would, wait for 
sunset—a matter to which we return at Tebul Yom. Only then, at 
sunset, do they eat their evening meal in the condition of cultic purity 
that the Halakhah makes possible: the ordinary immersion-pool, the 
quotidian sunset suffice, but only provisionally. Tomorrow is another 
day, and it already has begun, if in the state of cleanness that is, or 
ought to be, the norm for Israel. 
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Accordingly, if Israel wishes to attain that status of cleanness that 
marks the way-station en route to sanctification, enormous efforts 
alone will make possible the realization of such an aspiration. Per- 
fect concentration on the task at hand, pure intentionality to accom- 
plish the goal to the exclusion of all extrinsic considerations and 
activities—these alone will make attainable the accomplishment of 
such purity as is possible, that transient kind that is all for now. To 
accomplish the extraordinary deed of preparing purification-water 
to overcome death, the Halakhah prohibits participants in the rite 
from sitting or lying or even touching receptacles of any kind, other 
than actions of sitting or lying intrinsic to the labor at hand and 
utensils required therefor. 

And all this why? I see two intended statements. The first is to 
underscore that death is always with us, so too the contamination 
effected thereby—but the Torah sets forth the provisions by which 
the effects of death can be removed from the living. The principal 
medium of removing death is living water, flowing or spring-water, 
which serves only for the corpse and counterpart-uncleanness, those 
of the Zab and Zabah and the person afflicted with the skin-ailment. 
Nature itself supplies the medium, then, for recovering cleanness from 
death, which is, the kind of water that exhibits the traits of vitali- 
ty—but only that kind. So nature contains within itself the power 
of renewal, the source of regeneration. 

The second is to serve as a reminder that the uncleanness that 
stands for the departing soul is sui generis; to contain that unclean- 
ness appropriate consideration is required—and never suffices. Death 
leaves its mark, which no protracted counting of removes from the 
original source serves to delimit. But the mixture of living water and 
ash, prepared with due deliberation beyond death’s grasp, may wipe 
away, may dissolve, the uncleanness of the soul: acute alertness, 
intentionality beyond all disruption—these produce the Torah’s fi- 
nal solution, the mixture of living water and ash of the red cow, 
applied with hyssop, however sparsely, to the person or object that 
has come under the shadow of death: the departing soul, en route 
to its sojourn until the resurrection. 


HI. Migvaor 


The principal medium for removing uncleanness of other classifica- 
tions than corpse-uncleanness is immersion in a pool of forty seahs 
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of still water that has collected naturally, beyond the intervention 
and intentionality of man. Under some conditions, in correct vol- 
ume, deriving from the appropriate source, water, which can con- 
tract uncleanness, also has the power to diminish or even remove 
uncleanness, still water the former, flowing water the latter. The 
immersion pool in particular is comprised by collected rain-drippings, 
for the immersion-pool. That water must accumulate naturally, 
deriving from the run-off of rain and equivalent, natural sources, e.g., 
sea-water. It may not be drawn by human action. But by the indi- 
rect action of man it may be led into the pool on its own, e.g., ina 
duct. 

So the main point is that it must not be drawn water or in any 
way collected through human intentionality and intervention. In vol- 
ume, the immersion pool must be comprised of sufficient water to 
cover the entire body of a human being. Insufficient pools may be 
intermingled through a whole of a given size. One may further pipe 
valid water, e.g., a higher pool may be emptied into a lower pool to 
form the requisite volume. But one may not carry or draw the water. 
As we noted, what validates water for the purification-rite invalidates 
it for the immersion-pool. Drawn water may be used to augment 
the volume of a valid pool, meaning, a small quantity of drawn water 
is neutralized by, and fully integrated with, valid water. If water 
collects in jugs, one may break the jugs or turn them outside down, 
with the water flowing naturally into the cistern. But he may not pick 
up the jugs and empty them into the cistern. Mud of an appropri- 
ate character may serve. 

Any sort of man-made utensil serving as a catchment for gather- 
ing rain-water is ruled out. The following formulation establishes the 
contrasts that have preoccupied us in this theological quest for gen- 
eralization: 


M. 4:3 He who makes a cavity in the waterspout to catch the pebbles [in 
the rainwater]—[if it is] of wood, [it renders the immersion pool in- 
valid as a receptacle to catch rainwater if it holds] any amount at all. 
[And if it is] of earthenware, [it renders the immersion pool invalid if 
it holds] a quarter-log. [If] pebbles were rolling about inside it [the hole], 
they render the immersion pool unfit. [If] dirt fell into it and it was 
pressed tight, it is fit. A water pipe which is narrow on one side and 
the other and wide in the middle does not spoil [the immersion pool], 
since it is not made as a receptacle. 

M. 4:4 Drawn water and rainwater which mingled in the courtyard, or 
in a hollow, or on the steps of a cave—if the greater part is formed by 
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fit [water], it is fit, and if the greater part is [formed by] unfit [water], 
it is unfit. Half and half—it is unfit. When? At the time that they min- 
gled together before they reached the immersion pool. [If] they [each] 
were flowing in an unbroken stream into the water—if it is known that 
forty seahs of fit water fell into it before three logs of drawn water fell 
into it, it is fit. And if not, it is unfit. 

M. 4:5 The trough which is [hewn] in the rock—(1) they do not draw 
water from it, (2) they do not mix [ashes of the red cow and water] in 
it, (3) they do not sprinkle from it, (4) it does not require a tightly stopped- 
up cover, and (5) it does not spoil the immersion pool. [If] it was a 
[movable] utensil, and one [then] attached it [to the rock] with plas- 
ter—(1) they do draw in it, (2) they do mix in it, (3) they do sprinkle 
from it, (4) it does require a tightly stopped-up cover, and (5) it does 
spoil the immersion pool. [If] it was perforated below or on the side, 
and it cannot hold any amount of water—it is suitable. And how large 
a hole must there be [so it is no longer a utensil with a receptacle]? As 
large as the spout of a water-skin. 

M. Miqvaot 4:3-5 


What about flowing, or spring-water? Spring water that one passed 
into a trough is unfit, but what flows over the edge remains in its 
status as free-flowing water. Spring water may be drawn forward, 
and it also may be augmented by drawn water. If spring water was 
standing still and augmented with drawn water and made to flow 
further, it is deemed an immersion pool, that is, it purifies in still 
water, but also is equivalent to spring for immersion in even less than 
forty seahs. 

Drawn water absolutely may not be used for the immersion pool; 
a person on the greater part of whose body drawn water is poured 
in the volume of three logs is unclean. The Tosefta’s formulation is 
clear: A clean person on whose head and the greater part of whose 
body three logs of drawn water have fallen is unclean. If they fell on 
his head but not on the greater part of his body, on the greater part 
of his body but not on his head if they fell on his head and on the 
greater part of his body whether from above or whether from the 
side—he is clean—until they fall on his head and the greater part 
of his body in the usual way. Accordingly, water that is subject to 
human action and intent not only does not purify but contaminates. 

Now to generalize upon these facts of the Halakhah. Just as un- 
cleanness comes about by nature—as we noted in the setting of 
Zabim-Niddah, nature’s failing to realize its teleology and not by human activity 
or intentionality—so nature serves to remove uncleanness and natu- 
rally to restore the normal condition of persons and objects, which 
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is cleanness. This is accomplished by purifying water, falling from 
heaven and naturally collected without human intervention, and then, 
in sequence, by the movement of the sun to sunset. Nature with rain 
and with sunset then restores what nature has disrupted, the celes- 
tial removing the chthonic, so to speak. That is in two stages, still 
water marks the cessation of uncleanness, sunset the beginning of 
the new cycle of Israel in conformity with the purposive character 
of nature, as we shall see in the following unit in connection with 
the status of Tebul Yom. 

Still water therefore defines the problematic of the Halakhah, in 
these aspects: [1] it must not be subjected to human intervention or 
intentionality, [2] it must not be collected in utensils; [3] but it must 
flow naturally (with the flow permissibly directed by man) to its 
collection-point in the pool. And, conversely, drawn water imparts 
uncleanness and if poured into a collection of rain-water of a vol- 
ume insufficient to constitute a valid immersion pool spoils the water 
into which it is poured. And these facts yield the answer to the 
question, what is it that turns water from a source of uncleanness (if 
drawn) or a facilitator for the transmission of uncleanness (if poured 
upon seed through an act of will) to the medium for removing un- 
cleanness? ‘The matter may be expressed positively and negatively. 
It is the negative fact that water has not served human purposes or 
been subjected to human activity. Water left in its natural condition, 
in sufficient volume, pouring down from heaven in the form of rain 
and collecting on its own upon the earth—that is Heaven’s medi- 
um for removing uncleanness. Required to preserve passivity, man 
may only dig a hole into which rain-water will naturally flow. But 
that is how uncleanness takes place, ordinarily by nature, rarely by 
an act of human intentionality. Now to turn to a matter critical to 
the purification-process, the activity of the sun in the heavens, spe- 
cifically, the setting sun that marks the movement from uncleanness 
to cleanness for objects that have been immersed and now await the 
end of the cycle of uncleanness. 


IV. TEBUL Yom 


Immersion in the immersion-pool does not complete the transaction 
of purification. Scripture leaves no doubt that what has been washed 
in water is unclean until the evening, then when the sun has set, it 
is clean. Here are some pertinent statements to that effect: 
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Lev. 11:31-2: “Any anything upon which any of them [dead creep- 
ing things] falls when they are dead shall be unclean...it must be put 
into water and it shall be unclean until evening, then it shall be clean.” 
Lev. 15:13: “And when he who has a discharge is cleansed of his 
discharge, then he shall count for himself seven clean days for his 
cleansing and wash his clothes and he shall bathe his body in run- 
ning water and shall be clean.” 

“Lev. 11:32: “What is touched by a dead creeping thing must be put 
in water and it shall be unclean until evening; then it shall be clean.” 
Lev. 11:40: “He also who carries the carcass shall wash his clothes 
and be unclean until evening.” 


That interval between immersion and sunset on the same day de- 
fines the status of the person or object called “tebul yom,” what or 
who has been immersed on the same day and now awaits sunset for 
the completion of the profess of purification. 

The Halakhah of the Oral Torah further registers that the Tebul 
Yom is in the second remove of uncleanness, e.g., imparting unfit- 
ness to heave offering. The logical next question is, what is the af- 
fect of sunset? Does the residual uncleanness of what has been im- 
mersed mean what has been immersed is really unclean until evening, 
therefore falling into the same status as all other sources of unclean- 
ness? Or is what has been immersed really clean, therefore impart- 
ing unfitness to heave offering in accord with the distinction between 
what is primary and what is secondary? The issue of classification is 
addressed at the point of acute interstitiality, which is connection. 
There (at Uqsin) we wanted to know whether the object affects the 
status of what is attached to it, whether the attachment (the stem to 
the fruit) is deemed detached therefrom. So we shift the analysis of 
the intermediate status of the Tebul Yom to the status of what is 
intermediate in the object of uncleanness. And there we further ask 
yet another relativizing question: what is primary and what is sub- 
ordinate in a mixture, what is essential and what is peripheral in a 
composite. And, we note at the very outset, for the first and only 
time in considering the sources of cultic uncleanness that contami- 
nate the Israelite household, we even introduce the variable of in- 
tentionality. For an essay on interstitiality and mixture, the Hala- 
khah of Tebul Yom provides an ideal setting. 

Concerning the character of cultic uncleanness in the household, 
the Halakhah of the Oral Torah could not have made a more vivid 
statement than it does here. What it stresses is the negative, that 
uncleanness is not intrinsic but imputed, and the positive, that the 
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attitudes and arrangements of the householder vis a vis sources of 
uncleanness directly affects the effects of those sources, which is to 
say, the power of a source of uncleanness to contaminate is mediat- 
ed by, even vitiated within, the circumstances that govern. The person 
has immersed but the sun has not set, so now, but not before, the 
person’s intentionality plays a role, on the one side, and issues of 
connection resolved in terms of primary and subsidiary utilization 
of parts of a composite require resolution, on the other. Then what 
difference does sunset make? 

How the Written Torah responds to that question—whether sunset 
is deemed palpably and tangibly to change the character of the object 
that has been wet down and thus dries in the sun’s heat, or whether 
it serves merely to mark a formal span of time—hardly puzzles: the 
Written Torah explicitly calls the person or garment unclean until 
sunset. But for its part the Oral Torah makes the unmistakable state- 
ment that sunset constitutes a formality, it does not measure a sub- 
stantive change in the character of things. That is shown at M. Tebul 
Yom 4:4: A flagon which is in the status of that which had been 
immersed on the selfsame day and which had been filled from a jar 
containing first tithe which was yet untithed—if he said, “Lo, this 
will be heave offering of tithe once it gets dark,” lo, this is heave 
offering of tithe once the sun sets. Nothing has changed in the char- 
acter of the untithed food in the status of first tithe, which requires 
a further tithing—only the sun has set. Now what prevented the act 
of tithing from taking effect prior to sunset is the status of the food, 
and if sunset changes that status such that, while the food is still in 
the flagon that was immersed that day could not be tithed before 
sunset, now it can, then no physical modification has taken place. 
The same food in the same flagon, once marginally unclean, now is 
deemed clean and available to give effect to the man’s conditional 
statement earlier in the day. Accordingly, we deal with questions of 
relative status, not absolute condition. 

Then what does the sun do in setting? It marks time, which is to 
say, it indicates the status of a given interval of the day divided by 
light from darkness and by the character of light at one point from 
that at some other, all in sequence. The Halakhah of the status, not 
condition, of the Tebul Yom alerts the householder that if he wish- 
es to know the condition of his property and possessions, he must 
pay attention to sunset. That is in two aspects. Until sunset he not 
only is not to use for purposes of preparation of food in conditions 
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of cleanness what has just been immersed, he has also to notice the 
relationships between what has just been immersed and what not. 
The matter of connection brings about the same heightened con- 
sciousness as the matter of removal from uncleanness on the inner 
side of immersion, before the rinsing. Just as removes from the source 
of uncleanness require us to know not only the condition of an 
unclean object but also the subsequent history, from the moment of 
contamination, of that same object, so connection in the differenti- 
ation by reason of immersion imposes alertness not only as to the 
primary but also the secondary and peripheral contacts of the ob- 
ject that has been immersed. 

The matter is made explicit at M. Ber. 1:1, the famous passage 
encountered, by reason of its position at the head of the opening 
tractate of the Mishnah-Tosefta-Yerushalmi-Bavli, by all beginners. 
That designates the time for reciting the Shema in the evening by 
reference to the point at which the priests, having immersed, may 
eat their supper of priestly rations: 


A. From what time do [people] recite the Shema in the evening? 
B. From the hour that the priests enter [their homes] to eat their heave 
offering, 
C. “until the end of the first watch,” the words of R. Eliezer. 
D. But sages say, “Until midnight.” 
Mishnah-tractate Berakhot 1:1 


Within the idiom of the law, therefore, sunset marks the point at 
which people eat their supper in a state of cleanness, having immersed 
prior to that moment and so removed the uncleanness that has 
accumulated over the day now concluding. So the first point in the 
day of immersing unclean utensils that can be rinsed and purified 
at which the householder may then make use of those utensils is at 
suppertime, sunset marking the advent of the new day. And requir- 
ing the householder to wait until then, in line with the Written 
Torah’s rule, produces the result of raising his consciousness of the 
status of the pots and pans that he will use for supper as well as of 
the persons to whom he will feed the meal. 

Sunset then triggers a whole new moment of alertness: a fresh start. 
At sunset the system of cultic cleanness in the home renews itself, 
marking the commencement of a new span of time in the on-going 
process, the beginning of a new day. In the moment marked by 
sunset, then, the religious meaning of the Halakhah inheres: that is 
the point at which ambiguities are clarified, interstitialities resolved. 
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Sunset marks the creation of the new day, hence the commence- 
ment of a new span of time that tells the story of the struggle of Israel, 
naturally clean, to remain clean from the sources of uncleanness 
round about. Uncleanness does not accumulate, but, when the house- 
holder determines by the act of immersion to bring uncleanness to 
closure, terminates at sunset, the end of the old day. That same 
consideration comes to mind at M. Nid. 1:1, where the passage of 
twenty-four hours forms the measure of one cycle of uncleanness, 
the last prior inspection, the other: The woman is held to have been 
unclean only during [the preceding twenty-four hours when this 
lessens the period from the examination to the [last] examination, 
and she is held to have been unclean only during the period from 
examination to examination when this lessens the period of twenty- 
four hours. 

But the relativities of twenty-four hour periods give way to the 
determinate time of sunset, a decisive indicator of the end of one 
cycle and commencement of another. And herein we find the mean- 
ing of the matter: what sunset indicates is that Israel returns to its 
natural condition of cleanness—if Israel has so acted as to accord 
with its nature by immersing, earlier in the day, to that end. What- 
ever the condition of persons or objects as to uncleanness, once the 
process of cleanness has properly commenced with the act of im- 
mersion, the result is inexorable: Israel becomes clean as surely, as 
reliably, as the sun sets. No wonder, archaeology now shows, peo- 
ple wanted immersion-pools in their houses, signaling as they do the 
authentic condition of Israel. 

Perhaps sages grasped that Moses had had that very thing in mind 
when he specified, “it must be put into water and it shall be unclean 
until evening, then it shall be clean.” For, in line with the Creation 
of the world, the new day starts at sunset: “and there was evening, 
and there was morning, one day.” Then the line demarcated by sunset 
in the history of the passage from uncleanness to cleanness is indeed 
one of classification: the spell of uncleanness has ended not with the 
immersion, which changes the condition but not the status of the 
contaminated person or object, but with sunset. Then what marks 
the condition is not natural to Israel. Only what indicates the status 
speaks of Israel by nature. So time, not circumstance, makes all the 
difference. When the priests of M. Ber. 1:1 complete the restoration 
of their proper condition of cleanness, Israel notes the sunset by 
proclaiming God’s unity and accepting his dominion, then eats supper 
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in the condition of the priests eating their priestly rations—all Isra- 
el en route to sanctification. That is how life is to be sustained, and 
why cleanness makes a difference—at sunset. 


V. YADAYIM 


The hands form a special realm of uncleanness, for they are deemed 
perpetually unclean. That is for a reason coherent with the working 
of the rest of the system: the hands are not subject to the rigors of 
human attention and intentionality; they have their own life, mov- 
ing and touching even when the person is unaware. That is why the 
area from fingertips to wrist forms a distinct domain. There, the hands 
contract uncleanness and are rid of uncleanness in a process that 
operates distinct from the rest of the body. In addition to immer- 
sion for known encounters with uncleanness that have taken place 
during the day, accordingly, hand-washing is required for cultic 
cleanness prior to eating a meal; and that has no bearing on wheth- 
er or not the sun has set or when the meal takes place. 

The hands are deemed constantly active, whether or not the person 
pays attention, and so are assigned a permanent position in the second 
remove of uncleanness. ‘That is to say, even though the person may 
know what he or she may or may not have touched, the person 
cannot know with what the things the hands have touched them- 
selves have had contact—thus the second remove. Accordingly, the 
hands form a distinct realm of uncleanness and require their own 
rite of purification. 

The required hand-washing in the Halakhah has no bearing on 
hygienic cleanliness. ‘To state matters simply: it is performed in accord 
with cultic rules. It constitutes an act of cultic purification of a de- 
marcated part of the body. The hands, up to the wrist, are restored 
to cleanness not through immersion in an immersion-pool but 
through rinsing. The water that hits the hands affects but is affect- 
ed by them, and that water too requires a rinsing—hence a cultic 
purification through a repeated act of rinsing. Further, how the water 
is collected and administered defines a rite of purification for a 
component of the person that bears its own traits of cultic unclean- 
ness. The human being’s hands then constitute an animate source 
of uncleanness. 

Like persons or objects in the status of the Tebul Yom, the hands 
are in the second remove of uncleanness. Sages maintain that even 
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though a person does not contract uncleanness from an Offspring, 
but only from a Father, of uncleanness, the hands are in a different 
category. If the hands have touched something unclean in the first 
remove of uncleanness, even though the person’s body is not made 
unclean, his hands are deemed in the second remove. They then spoil 
priestly rations that they touch, even though they do not make it 
unclean. Along these same lines Sacred Scriptures impart unclean- 
ness to the hands that touch them. Finally, even if someone does not 
know whether or not his hands have touched an Offspring of un- 
cleanness, they are deemed by definition to be unclean in the sec- 
ond remove: “the hands keep themselves busy.” ‘Then, if someone 
wishes to protect the cleanness of priestly rations or to eat his ordi- 
nary food in a state of cultic cleanness, he must properly, cultically 
wash the hands. The procedure for a public banquet is described as 
follows: 


A. What is the order of the meal [at a communal meal]? 

B. As the guests enter, they are seated on benches or chairs while all [the 

guests] assemble [and are seated together]. 

Once all have assembled and they [the attendants] have given them 

[water] for their hands, 

each [guest] washes one hand. 

[When] they [the attendants] have mixed for them the cup [of wine], 

each one recites the benediction [over wine] for himself. 

F. [When] they have brought before them appetizers, each one recites 
the benediction [over appetizers] for himself. 

G. [When] they have arisen [from the benches or seats] and reclined [to 
the second stage of the meal], and they [the attendants] have [again] 
given them [water] for their hands, 

H. even though each has already washed one hand, he now must wash 
both hands. 


mo A 


T. BERAaKHOT 4:8 


Whether the process is so formalized at everyday meals is unclear, 
and how people who could not afford servants in their households 
conducted the public rite is equally obscure. But the main point, so 
far as the twin-rinsings are concerned, is given concreteness. 

To wash hands one must make use of a utensil, just as for the 
purification-rite one draws water with a utensil. For immersion pools 
one must not make use of water drawn in a utensil. To wash hands, 
one must make use of water that has never been used before. Fur- 
ther, an act of labor extraneous to the rite itself spoils the water used 
for washing hands. The same rule applies to the water for use in 
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preparing purification water. An act of labor extraneous to the rite 
spoils that water that is to be mixed with the ashes of the red cow 
in the making of purification water. But the water of an immersion 
pool may be used again and again, and that is not so for the water 
used for washing hands. Thus the rules of washing hands clearly 
depend on the analogy drawn to rules of water used for purification 
water. The rite of the red cow depends upon cleanness established 
and attained outside of the Temple, and the rite of washing hands 
leads to cleanness for eating food outside of the cult, so in both cases, 
human agency, guided by an alert human being, is required, by 
contrast to rain-water, which is collected naturally upon the ground 
and would be spoiled for an immersion pool if human action intrudes. 

The difference between the uncleanness of the hands and of the 
rest of the body and removing that uncleanness through a process 
guided by its own distinctive rules derives from the Written Torah, 
which identifies the hands (and feet) as a realm of uncleanness unto 
themselves and specifies a process of removing that uncleanness 
distinct from the process that pertains to the rest of the body. And 
it uses its own language for the one and for the other. The key-lan- 
guage derives from Scripture, using the word “sanctify” to refer to 
the cultic rinsing of hands and feet. Take, for instance, the very 
vocabulary at hand. The word for wash for purposes of cultic clean- 
ness used in the Halakhah of Yadayim is “sanctify,” as at T. Ya- 
dayim 1:7: Priests sanctify in the sanctuary only with a utensil. 

The analogous actions then involve the purification rite, sprinkling 
purification-water, pouring water for hand-washing. The unclean- 
ness of hands and the purification thereof carry us deep into the 
Halakhic theory of the interpenetration of household and sanctuary. 
Here the model of the cult, for both uncleanness and cleanness in 
the home, is most explicit. The language of Scripture for rinsing 
persons and objects from uncleanness for purpose of restoring clean- 
ness is “rinse” or “wash,” and Scripture is always explicit that after 
such dunking in an immersion-pool, the object remains unclean until 
sunset. So matters could not have been made more explicit. 

And that difference between “sanctifying” hands and “rinsing/ 
washing” persons or garments leads to the question, What about the 
contrast between uncleanness and sanctification? ‘That too is drawn 
explicitly. The Halakhah expresses the contrast between death and 
sanctification, but it makes its statement of the match of opposites 
in its own way. That is in a variety of details, but the most impor- 


OVERCOMING DEATH 319 


tant concern the character of the utensil used in connection with water 
for sanctifying hands as against water for rinsing, and the prepara- 
tion of the water used for sanctification as against that used for 
removing uncleanness. 

As to the utensil, here is how: a utensil that cannot be used for 
drawing water for hand-washing does not require a tightly-sealed 
cover to serve to interpose against uncleanness, and one that does 
also requires a tightly sealed cover in the Tent of a corpse. So the 
areas of Halakhah are deemed corresponding and opposite. The 
contrastive force of death and sanctification renews itself in the 
present matter. 

But there is a still more blatant expression of the same contrast. 
The immersion-pool water, naturally collected, without human in- 
tervention, cannot serve for the sanctification of the hands. The 
gathering of the water used for sanctifying the hands conforms in 
the definition of the required attitudes and actions to the require- 
ments for collecting the water used for mixing with the ashes of the 
red cow (Num. 19:1ff.) in preparing purification-water for the re- 
moval of corpse-uncleanness. As with the Halakhah of Parah, the 
collection of the water for combining with the ashes, not only the 
appropriate utensil for use in that connection, involve strict and rigid 
rules. These same rules govern here as well, so far as sages can apply 
them. The act must be purposive, the water gathered deliberately, 
by human action, in a valid utensil. Water for the immersion pool 
must collect naturally, unaffected by human action, and may not be 
collected in a utensil. The same rules govern water for mixing with 
ashes to make purification-water for the removal of corpse-unclean- 
ness and water for use in sanctifying the hands. 

It follows that uncleanness of hands is removed by water, and 
preparation of the water accords with the rules pertinent to purifi- 
cation-water utilized for mixing with the ashes of the red cow, Num. 
19:14ff. That governing analogy is made explicit, e.g., they draw, 
and they mix water with the ash of the red cow, and they sprinkle 
purification water, and they pour water for hands only with a uten- 
sil. The analogy of the immersion pool and its water is rejected. 
Deliberate human action effected through a whole, useful utensil is 
required. I do not know how the Halakhah of the Oral Torah could 
have stated more blatantly than it does the contrast between death 
and sanctification, and the identification of the hands as the princi- 
pal media, the arena where that contrast is acted out. 
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And to underline the difference between the sanctification of the 
hands and the purification of utensils or the greater part of persons, 
intentionality is insisted upon: the collection of water by intention 
for sanctifying hands would invalidate water for immersing persons 
and utensils in an immersion pool. That is to say, by contrast, de- 
liberate human action that collects water in a utensil spoils water 
for use in an immersion pool. So the special standing of the hands 
and their sanctification comes to expression in the Halakhic invo- 
cation of the metaphor of the rite for removing corpse-uncleanness 
rather than the rite for moving uncleanness in general. So sanctifi- 
cation and corpse-uncleanness are explicitly juxtaposed as opposites 
in the details of the Halakhah. 

Water used for sanctification involves human agency and inten- 
tionality, and water used for purification from uncleanness (but not 
sanctification) does not—a huge difference signaled by a small dis- 
tinction. Since the hands are not immersed in water but rather water 
is poured out onto the hands, human agency is required in the use, 
not only the preparation of the water. Human agency, by contrast, 
would spoil the water for the immersion-pool, which must be col- 
lected naturally; human agency is demanded for water used for the 
purification-rite. Hence, as we shall see when we examine the prep- 
aration of purification water as set forth in the Halakhah of Parah 
and the collection of water for the immersion pool in the Halakhah 
of Miqvaot, we find ourselves drawing upon the analogy supplied 
by Parah. 

What statement emerges from the facts now adduced, [1] that the 
hands are deemed always just one remove away from corpse-con- 
tamination, and [2] it is through water analogous to that used for 
preparing purification-water for the removal of corpse-uncleanness 
that the hands are sanctified (not merely cleansed of uncleanness, 
with sunset required to complete the process of purification) even 
for eating food in the status of priestly rations. 

What I hear from the Halakhah is the statement, death is ever- 
present, if not in what is touched, then in what has touched what is 
touched. So the hands are always in the second remove of unclean- 
ness, meaning, death is always just a step or two away from contact 
with what is meant to be kept holy, clear of death. And that is—in 
the context of the hands and when they are sanctified—food for the 
nourishment of Israel. But death and all that death overspreads can 
be kept beyond the boundary of the household table by deliberate 
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action defined by perpetual concern: the right intention, especially 
for the meal. So with that first bite of bread at the meal, the stakes 
are very high indeed. 


VI. WHERE THE CONTEST Is RESOLVED: 
Home AND TEMPLE IN HIERARCHICAL FORMATION. HAGIGAH 


The focus on domestic meals ought not obscure the fact that in the 
Temple, not only at home, Israelites, not only priests, eat God’s meat, 
not only secular food outside the realm of sanctification. That is in 
certain offerings presented on festivals, which yield not only parts 
to be burned up on the altar but also parts to be eaten by the offi- 
clating priest and also the pilgrim and his family. An account of the 
working of the purity-laws in their domestic context must then take 
account of how the Halakhah places cultic cleanness at the Temple 
upon a single continuum with cultic cleanness at the domestic ta- 
ble. And that is in connection with pilgrimages, when ordinary folk 
are assumed to attain the requisite status of cleanness to participate 
in the Temple rites as the Torah provides, specifically, as I said, to 
eat meat in the status of Holy Things, right off the altar of God. If 
uncleanness stands for death and sorrow, then here, cleanness stands 
for joy in God’s presence: in God’s sight. 

Rejoicing on the festival means eating meat at God’s place, in the 
condition in which God eats his meals as well: cultic cleanness. It is 
then that the Israelite appears before God and is seen by God. The 
nexus of the encounter is the meal, in which the Israelite accepts 
the rules of cleanness that pertain to God’s table, the altar. With the 
Halakhah of Hagigah we come to the rules of cleanness as these 
pertain to the cult. The main point is, whatever is done at home serves 
in the household, but the cult is clearly differentiated from the house- 
hold, with special reference for those that preserve cultic cleanness 
even within the household. 

That is expressed in connection with persons and utensils alike. 
One may immerse a utensil for purposes of cultic cleanness, but, when 
it comes to use in the cult, a utensil has to be processed to begin 
with in a state of insusceptibility to uncleanness and so must be 
cultically clean when it becomes susceptible, and still it must be 
immersed for use in the cult, that is, in connection with Holy Things. 
So too, for the cult one must wash hands even if the food that the 
hands will touch is insusceptible to uncleanness, which is not the case 
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with heave-offering: With unclean hands they eat food which has 
not been wet down in the case of heave offering, but not in the case 
of Holy Things. The same theory that animates the institution of 
the ma‘amadot, the priestly delegations with their counterparts among 
Levites and Israelites that participate in the Temple cult over the 
year explains the institution of the pilgrimage-offerings. 

The attitude of the pilgrim governs. The effect of his act of pu- 
rification through immersion is dictated by the attitude with which 
he immerses. If one was unclean and immersed with the intention 
of becoming clean, that serves. He who immerses in order to rise 
up from uncleanness to cleanness, lo, this person is clean for all 
purposes. He who immerses—if he had the intention of becoming 
clean, he becomes clean. And if not, he remains unclean. If he 
immersed for eating food in the status of Holy Things and is there- 
by confirmed as suitable for eating food in the status of Holy Things, 
he is prohibited from engaging in the preparation of purification 
water. If, however, one immersed for the matter requiring the more 
stringent rule, he is permitted to engage in the matter requiring the 
less stringent rule. If he immersed but was not confirmed, it is as 
though he did not immerse. But there are realms to which the at- 
titude of the Israelite gains no access. The area within the veil ex- 
cludes all but the priesthood, so the intentionality of Israelites is null 
therein, thus: Just as that which is within the veil is exceptional, in 
that it is not subject to the knowledge and consent of the Israelites, 
so are excluded heave-offering, heave-offering of tithe, and dough- 
offering, which are subject to the knowledge and consent of the 
Israelites 

Then the problematic of the Halakhah, when it comes to its 
consideration of the laws of cultic cleanness in connection with the 
pilgrimage, is clear. It concerns the hierarchization of the rules that 
govern the sanctity and sanctification of Israel, from the household 
upward to the Temple courtyard and the altar in Jerusalem. It is, 
in particular, for the occasion of the ascent to the city and the Temple 
that the hierarchization of sanctity and uncleanness is required. Then 
the Halakhah has to answer the question, is cleanness at home equiv- 
alent to cleanness in the cult? Is the cult differentiated from the 
household, even while both are deemed sanctified? 

And the Halakhah answers that question in an explicit way: at- 
titude has its limits, and the facts of sanctification override the atti- 
tude of the pious person. However much one wishes to attain cultic 
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cleanness and actually does so in the household, still, the cult pre- 
serves its own rules and requirements. The recognition that levels 
of cleanness, depending on circumstance and attitude, differentiate 
one’s suitability for eating food at various levels of sanctification, yields 
a broader judgment. It is that there is a match between levels of 
sanctification and levels of uncleanness, with the hierarchy of the one 
matched by the hierarchy of the other, ascending, descending, re- 
spectively. 

It is in connection with the pilgrimage for which Hagigah pro- 
vides that these matters become urgent. And, we note, on that oc- 
casion, the far-limits of intentionality and its power are reached. ‘The 
intentionality to attain cleanness in the domestic household now does 
not suffice, nor do the rules and regulations that pertain when or- 
dinary folk in their homes eat their food as though they were in the 
Temple in Jerusalem. The Halakhah embodies the difference between 
imagination and intention, on the one side, and actuality, on the 
other. What suffices in the pretense that one’s table forms the altar, 
the members of the household, the priesthood and its ménage, the 
home, the Temple, now does not serve. Actuality intervenes: the real 
Temple imposes its own, very strict rules, and all of the proper in- 
tentions in the world will not serve now. The table compares to the 
Temple, the household to the priesthood, the boundaries of the home 
to the Temple—but in a hierarchical structure, encompassing rules 
of both sanctification and uncleanness. How more eloquently and 
vigorously to make that statement than through the Halakhah of 
Hagigah I cannot begin to imagine. But we ought not to miss the 
power of the conception of Israel in relationship of God that ani- 
mates the Halakhah. Here the occasion, the location, and the par- 
ticipants intersect, here Israel meets God. The condition of Eden is 
replicated, the experience, recapitulated—but with a different out- 
come. 


VII. Cause AND Errect: WHERE AND Way Man’s WiLL MATTERS 


Man’s will makes no difference when it comes to producing sources 
of uncleanness, which come about naturally and not by human in- 
tervention. What about the matter of purification? Let us return to 
our starting point and to interpret the opposed rules of water for 
immersion pools and water for the purification of corpse-unclean- 
ness. The question is, why does still water unaffected by human 
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agency restore the natural condition disrupted by uncleanness oth- 
er than that of the corpse and its analogues, while by contrast pu- 
rification-water systematically subjected to human intervention— 
constant attention, deliberate action, start to finish—alone removes 
corpse-uncleanness? We have then to account for the exclusion of 
man from the one process, the radical insistence upon his inclusion, 
in full deliberation, within the other. The reason is, we deal with 
two essentially distinct types of uncleanness, one ordinary and nat- 
ural, the other extraordinary and in violation of nature. 

The facts must carry their own message. Uncleanness that comes 
about by reason of any cause but death and its analogues is removed 
by the Heaven’s own dispensation, not by man’s intervention: rain- 
fall and in sequence sunset suffice. Ordinary purification is done by 
nature, resulting from natural processes. Water that falls from heaven 
and, unimpeded by man, collects in sufficient volume restores the 
natural condition of persons and objects that have contracted un- 
cleanness at second hand or by reason of minor sources of contam- 
ination. Still water serves for the moment, until sun set marks the 
new now-clean spell in the story of the person or the object. But as 
to persons and objects that have contracted uncleanness from death, 
nature on its own cannot produce the kind of water that bears the 
power to remove that uncleanness and restore the condition of nature. 
Only man can. And man can do this, as Parah has shown us, only 
by the highest level of concentration, the most deliberate and focussed 
action. The water is not still, but flowing water: living water over- 
coming death. And the water is kept alive, in constant motion until 
it 1s stirred with the ash. Any extrinsic action spoils the water; stop- 
ping to rest on a bench, doing any deed other than required for the 
rite itself—these disrupt the circle of sanctification within the world 
of uncleanness that the burning of the cow has required. 

Life overcomes death through the working of the human will in 
collaboration with natural processes. So the facts lead us to the critical 
question at the heart of matters: why does the state of human inten- 
tionality govern in the confrontation with corpse-uncleanness? Man’s 
supreme act of will, embodying intentionality in highly-purposive 
activity, can overcome even the effects of death. If the Halakhah 
wished to say, man can overcome death through the correct and 
deliberate attitude, it could not have embodied that message in more 
powerful language than the activities required for the formulation 
of purification-water. 
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Man’s act of will overcomes the uncleanness of death, just as man’s act of 
deliberate rebellion brought about death to begin with. Man restores what man 
has disrupted. As to the rest, man refrains from deliberate action, and 
nature, providing purifying water from heaven, accomplishes the 
restoration. That is because the other forms of uncleanness come 
about by nature’s own failure to realize itself, so nature provides the 
medium of the removal of the consequence: water that Heaven 
supplies naturally matches nature’s condition. But since death comes 
about by reason of Adam’s and Eve’s original act of will, their heirs’ 
supreme act of concentration and deliberation is required to bring 
about the preparation of the medium of purification. 

As we noted at the outset of Chapter Six, sages explicitly main- 
tain that God is not at fault for Adam’s fall; Adam brought about 
his own death: “When I violated his instructions, I brought about 
my own death.” It was through an act of deliberation and will. So 
let an act of deliberation and will remove the consequence corpse- 
uncleanness. Had the Halakhah wished in its terms and categories 
to accomplish a reprise of the story of man’s fall, it could not have 
made a more eloquent statement than it does in the contrast between 
the Halakhah of Miqvaot and that of Parah. To what man has caused 
man must pay full mind, and nature—the rain, the sun—restoring 
itself to its own purposive condition takes care of the rest. By an act 
of will, Man regains the Kingdom of God. 


9. 


FROM EDEN TO THE KINGDOM OF GOD 


I. ACCEPTING THE YOKE OF THE KINGDOM OF HEAVEN 
AND THE COMMANDMENTS 


The theology of the Halakhah recapitulates the story of humanity 
from Eden onward, with Israel bearing the divine imperative Adam 
and Eve had violated. Israel is meant, then, to accept God’s domin- 
ion and the yoke of the commandments, as, in the Halakhah, the 
recitation of the Shema‘ explicitly declares Israel is to hear. As much 
as Man by his nature rebels against God, Man tutored by the com- 
mandments willingly accepts God’s will and therefore his rule. 
Morning and night Israel does just that. 

The normative theology therefore raises the question at the end, 
What are the Halakhah’s media for the reformation, regeneration 
and renewal, of Man? The Halakhah, acutely present tense in time, 
legislates for not Eden but the Kingdom of God, in the here and 
now and therefore in the future. For Sinai’s answer to Eden’s ques- 
tion both encompasses and transcends the matter of sin and atone- 
ment. It rather addresses the conduct of the ordinary, everyday life 
lived under God’s rule. That is because the normative deals with the 
normal, not just the exceptional: the life made up of not only sinful 
but also obedient moments. 

So the final solution to God’s dilemma with Man—how to accord 
Man free will such as God enjoys but to nurture in Man freely-giv- 
en love for God (“You will love the Lord your God...”)—lies in the 
Torah. In its Halakhah for the common condition of Man in the 
workaday world, the Torah provides not only for sin and the anti- 
dote to sin, but the rules of the ordinary life under God’s dominion. 
That formulation of matters states in abstract language the clear 
message of the Shema‘, in two parts: [1] acceptance of the yoke of 
the Kingdom of Heaven in the words, “Hear, Israel, the Lord our 
God is the one God,” and [2] acceptance of the yoke of the com- 
mandments in the words, “You will love the Lord your God with 
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all your heart, with all your soul, and with all your might” (Dt. 6:4- 
9). 

That way of life in accord with God’s rule means to form the pai- 
deia, the character-building education to transform Man (idolater) into 
Israelite (one who knows God) by making Israelite Man’s freely-given 
obedience fo God as natural as was the First Man’s contumacious 
rebellion against God. That is why the Halakhic provision for life in 
God’s Kingdom moves from the day and its duties to the table and 
its everyday nourishment, then to the meeting with God that is sea- 
sonal and temporal, and finally to the climax of the system, confron- 
tation with routine crisis. The answer to Eden and its tragedy that 
is set forth in the Halakhah of the Kingdom of God begins, there- 
fore, where it must: with the Shema‘. 


II. BeERAKHOT 


The Halakhah of Berakhot follows the natural sequence of the day, 
from formal worship, evening and morning, to conduct in connec- 
tion with eating, to other occasions of worship: 

[1] recitation of the creed, the Shema‘, to which reference has just 
been made; 

[2] the Prayer (a.k.a., the Eighteen Benedictions), 

[3] blessings said before and after eating food and 

[4] other rules for public worship at the table, and 

[5] blessings said on other occasions. 

In providing for these topics, the Halakhah takes up the condi- 
tions of ordinary life and defines in detail where and how Israel meets 
God in its everyday existence: locating the Kingdom of God tem- 
porally, by time of day and circumstance. The Land now figures only 
in detail, for God’s Kingdom 1s not limited thereto: Eden serves, but, 
as the system reaches its climactic statements, falls away, as the 
governing metaphor, when God’s Kingdom comes into view. 

A massive theology is encompassed within the prayers that are 
treated. The Shema‘, the Prayer, the Grace after Meals—these oblig- 
atory prayers contain the creedal principles of the faith: God’s uni- 
ty and dominion, the Torah as God’s plan, the categories, creation, 
revelation, redemption, as these organize holy Israel’s existence. From 
the recitation of the creed, the Halakhah turns to the direct address 
to God conducted in the concrete presence of God. Finally in the 
Halakhic repertoire comes equally direct address to God when, in 
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the center of Israel’s ordinary life, Israel sustains itself with food. At 
issue now is not the cultic metaphor that defines how holy Israel 
nourishes itself in the model of God’s food, but the attitude that 
accompanies the act of nourishment, of sustaining life. God’s benef- 
icence and benevolence are declared, and as Israel encounters evi- 
dences of God’s intervention in the everyday, his activity is acknowl- 
edged with thanks. So the creed, prayers, and blessings that are 
encased in a web of rules and regulations recapitulate principal el- 
ements of the theology of the dual Torah. But the substance of that 
theology—here merely alluded to—is spelled out only in the Agga- 
dic counterpart to the Halakhah. 

Two questions arise for immediate attention. First, in laying out 
its picture of everyday piety, for the practical embodiment in com- 
monplace law concerning what religious principles does the Hala- 
khah not legislate? The answer is simple: I find nothing omitted. The 
principal points of the theology of the Oral Torah set forth in the 
Agegadic formulation of matters as spelled out in The Theology of the 
Oral Torah are fully articulated in the Halakhah of the Shema‘ and its 
blessings and are recapitulated in that of the Grace after Meals. ‘These 
are the principles that, all together, state the fundamental theolog- 
ical principle. That is, through the Torah God has established a world 
order of justice under his dominion, an order of regularity in na- 
ture and reliability in the social order. Not only so, but the one major 
omission, concerning the flaws in creation imparted by man’s rebel- 
lion and how these are repaired by man’s repentance, encompass- 
ing the intervention of the patriarchs, the service of the Temple, and 
other media of engagement with God—all that is worked out in the 
text of the Prayer. The ultimate restoration of the perfection of 
creation, adumbrated even now in the regularity of nature and the 
rule of God over history, come to expression in the cited liturgies as 
well. So when it comes to the theology of the Oral Torah, the 
Halakhah covers all of the main points. 

If the Halakhah takes for granted the entirety of the Shema‘, the 
Prayer, the Grace after Meals, and the system of blessings,! what 
does the Halakhah have to say on its own account about the inte- 


' That is, the structure of the liturgy, matbe‘a shel tefillah, not necessarily in 
the exact wording of the liturgy as known today, But the Mishnah, the earliest 
record of Rabbinic Halakhah, leaves no doubt that the Shema‘, the Prayer, the Grace 
after Meals, and other fixed liturgies were defined as liturgical categories at the 
foundations of this Judaism. 
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riorities, the details, of God’s relationship with Israel? That leads to 
the second question: what premises concerning God’s relationship 
with Israel pervade the Halakhah and come to concrete expression 
only in the Halakhah and not in the corresponding media of the 
Ageadah, inclusive of liturgy. The issue is, what should we not know 
about the interiorities of Israel’s relationship with God if we did not 
consult the Halakhah? 

Asking the question in that way, we find the answer blatant. If in 
the liturgy we learn the principles of the theology of God’s and Is- 
rael’s relationships, by the Halakhah we are given the practical and 
concrete means by which those principles are made substantive, how 
they are not only declared but acted out, imposed upon, discerned 
within, the everyday life of holy Israel, encompassing the ordinary 
Israelite. Here is where being Israel is defined most fully and com- 
prehensively. Within the details of the laws is embedded a major 
statement about what is between God and Israel. And while the law 
makes that statement in a prolix manner and only through details, 
never stating the point in general terms, in fact its principles are few 
and accessible of economical formulation. 

It is a simple statement. God is forever and everywhere present 
within Israel and holds in his hand the life and soul of every Israel- 
ite. The law then spells out the consequences of God’s ubiquity within 
and intense engagement with Israel: how ought people behave who 
live out their days in God’s presence, under God’s gaze? Here are 
the two dimensions of the theology of God’s presence, the one God’s 
view, the other, Israel’s, both of them fully exposed in the details of 
the law, only there, but always repeated in every particular detail. 

1. God takes a constant and intense interest in the condition of 
Israelite attitudes and opinions. He cares that Israel affirm his unity 
and declare his dominion, through the recitation of the Shema‘ and 
related acts of prayer. He responds. He waits for the expression of 
love, he hears, he feels, not only thinks. That is why he pays close 
attention to the manner in which the obligation to do so is carried 
out, noting that it is done in a correct and respectful way. How else 
is a merely formal gesture to be distinguished from a truly sincere, 
intentional one? What is important is that when the correct words 
are spoken, they are spoken with the attitude of acknowledging God’s 
dominion, as an explicit act of accepting the government of Heav- 
en and the discipline (“yoke”) of the commandments. ‘That is what 
is meant in the laws covering reciting the blessings, for instance, Blessed 
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are you...who..., or Blessed are you, who has sanctified us by his command- 
ments and commanded us to.... God values these words of acknowledge- 
ment and thanks. God further hears and responds to the praise, 
supplication, and thanks of Israel, as these are set forth in the Prayer. 
Reciting the Prayer while facing Jerusalem’s Temple and the holy 
of holies, the Israelite directs the Prayer to the place in which God’s 
Presence once came and one day will again come to rest. The atti- 
tude of the Israelite in reciting the Prayer acutely concerns God, and 
that must be an attitude of solemnity; the one who says the Prayer 
must conduct himself or herself as in the very presence of God, in 
the model of the rules of conduct before the emperor. 

How does God respond to Israel’s acknowledgement, thanks, and 
above all, acceptance of his dominion? God sees to it that life is 
sustained, with special reference to food, and prayers that acknowl- 
edge the gift of life through food must respond with precision to the 
specificities of the gift: what particular class of food is involved? 
Finally, when Israel is embodied in a quorum of Israelites, God’s 
presence, not only his gifts, is to be noted properly in a call to at- 
tend upon the shared rite. Finally, God intervenes at all times, past, 
present, future, and in all circumstances, however humble and per- 
sonal, and God’s intervention is to be watched for and acknowledged. 
So when the Halakhah insists that all Israel—meaning, everyone who 
accepts the rule of the one and only God and enters into his domin- 
ion by accepting “the yoke of the commandments”—will rise from 
the grave to eternal life, while the gentiles, defined by their idolatry 
and rejection of God, are destined to death, that point of insistence 
bears more than abstract interest. It is a conviction acted upon every 
day, every hour, in every circumstance of the workaday life. God is 
intimately involved in the on-going life of Israel, sustaining that life 
in the here and now, not only at judgment and in the world to come. 
At man’s every act of breathing, on every occasion of nourishment 
(as of procreation, in the ontological context established by Zabim- 
Niddah), God renews the promise of the creation of life and con- 
firms the promise of restoration at the end. No wonder sanctifica- 
tion is forever at stake, salvation merely implicit. Sanctification is 
salvation, the Sabbath a foretaste of Eden but a recapitulation of its 
condition. 

2. Through the life of prayer and fulfillment of commandments, 
Israel wraps itself before God in a cloak made up of the fabric of 
actions that sanctify—thread by thread. From Israel’s perspective, 
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all Israel and individual Israelites conduct life under the perpetual 
rule of that just and merciful God who made the world, and that 
rule is personal, immediate, and penetrating. If God immediately 
engages with Israel, for its part Israel, all together and one by one, 
seeks that engagement. That is because Israel lives and acts under 
God’s perpetual gaze. In the morning the Israelite accepts God’s 
dominion in an act of personal submission, then explicitly under- 
takes to carry out God’s commandments, in all their concrete spec- 
ificity. In exchange, the Israelite recognizes that whatever happens 
expresses a chapter in God’s plan for creation a paragraph—per- 
haps only a sentence, a word, a mere letter—of God’s intention for 
that particular person. 

That fact forms the premise of the Prayer, with its systematic, 
personal program of praise, supplication, and thanks. More broad- 
ly still, the very fact that the individual lives attests to God’s will, by 
which every man lives or dies that very moment through the course 
of life. Life depends on food, the point of intersection, then, between 
man and God, the moment of special and appropriate acknowledge- 
ment of the gift of life: nourishment by this means provokes these 
words, by that means, those. Since God pays such close and con- 
tinuing attention to what each person says and how he says it, what 
he does and why he does it, none need find surprising God’s inter- 
vention or man’s specific and appropriate response. That is why the 
correct formula of acknowledgement guides response, also, to all 
miracles, both the routine and the extraordinary, that embody God’s 
intervention. Throughout, there is no distinguishing Israel from the 
Israelite, what affects the whole obligates the one, what happens to 
the one forms the destiny of all. 

As between the generalities of the liturgy and the Aggadah, wherein 
theology states the governing principles, the logic, of world order 
established by the only and all-powerful God, who is just, and the 
specificities of the Halakhah, with their concrete details of religious 
actions and attitudes in the here and now, there can be no doubt 
where God lives. It is in the four ells of the law. ‘There God becomes 
immediate, concrete and tangible. At issue in Eden was not attitude 
but action, embodying attitude: a particular tree, a particular deed 
with reference to that tree. Here, in the Halakhah, the relationship 
between Israel and God shapes interiorities of attitude and emotion, 
identifying the noteworthy and guiding response thereto. The Hala- 
khah defines the how of the relationship of Israel to God. There is 
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the point of immediate contact. That is where, through word and 
deed, speech and silence, there is realized Israel’s intimate and ev- 
eryday quest to live in eternal relationship with the Creator. No 
wonder then, that what matters in meeting the Creator is the act of 
intimacy involved when he gives life and takes life, to this one, to 
that one. That is why the Halakhah of Berakhot requires ample 
attention to the rules of the table as much as those governing the 
recitation of the Shema‘ and the Prayer. In these tangible details God 
takes his place and establishes his presence—there, and no where 
else. 

No wonder, then, that not only what one says but how he recites 
the Shema—e.g., when working in a tree or standing on the ground— 
makes a difference, so too the direction one faces when silently re- 
citing the Prayer. The concern for inner dimension of existence 
explains why humble details covering when, in what stance, and with 
what inner feelings and attitudes, one recites the Prayer matter as 
they do. And if the sages wanted to make the statement that God’s 
rule extends to the food man eats, because God creates and sustains 
life of one by one and breath by breath, how better say so than in 
the language of rules and regulations such as they set forth for thank- 
ing God for food? And since, at issue in sustaining life is restoring 
life at the end of days in the resurrection of the dead, how more 
explicitly to link the act of eating to death and resurrection than to 
say so in the Grace after Meals, the Israel having declared itself in 
being by formally invoking the quorum of Israel there present. In 
the Halakhah of Berakhot sages instruct Israel on what it means to 
take God personally. 


HI. Hutiin 


What does it mean for the Israelite to aspire to a life of holiness, to 
be “holy like God,” as Lev. 19:3 commands? In one massive exer- 
cise on that issue, transcending the rather diffuse laws of domestic 
cleanness-rules, the Halakhah investigates the relationship of God’s 
table in the Temple to the Israelite’s table in the household. The 
Halakhah of Hullin takes as its problem the comparison and con- 
trast of the same act—in itself governed by rules of sanctification— 
performed in different circumstances. It deals with, specifically the 
preparation of food with special reference to the spilling of blood 
for the nourishment of man: meat-eating. 
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The Written Torah repeatedly asserts that “the blood is the life,” 
making provision for the disposition of blood produced in slaugh- 
tering an animal. If killed for God, that is to say, in the Temple 
courtyard, the animal yields blood for the altar, to be sprinkled at 
the corners in an act of expiation; it further produces the sacrificial 
parts to be burned up in smoke on the altar-fires and thence to ascend 
to God’s nostrils; and the beast may also yield meat for the priests 
and their families to eat. If killed for man’s needs, the animal yields 
blood to be covered with dust, returned to the earth. God and man 
therefore stand in alignment with one another. It is that alignment, 
expressed in the language of man’s being created “in our image, after 
our likeness,” that defines the generative logic of the Halakhah before 
us, because at issue is the hierarchization of the realms of sanctifi- 
cation that ascend from earth to heaven, through Israel. 

But the governing metaphor—household like Temple, or, in 
another context, Land like Eden—serves the situation in which the 
Temple stands, Israel locates itself in the Land of Israel, and both 
consecrated and unconsecrated beasts are subject to the rite. What 
happens when the blood rite has ceased, beasts are no longer sanc- 
tified for the altar, the Temple has fallen, and Israel is no longer 
possessed of the Land? Then the balance, the perfect match of slaugh- 
ter for the altar and slaughter for everyday food, is lost. If we read 
as a set of interdependent, categorical actions the requirements of 
the Written Torah in connection with taking the life of an animal 
for God’s and man’s use, then what law persists in this time? That 
is the question answered in the depths of the law of Hullin. 

The subject is the proper modes of killing and dividing the ani- 
mals that are used for meat at home. The first four chapters of the 
normative Halakhic statement in the Mishnah deal with that sub- 
ject. What is important here is that most of the rules for slaughter- 
ing an animal for God’s table apply also to slaughtering one for the 
Israelite’s. The same blemishes that invalidate a beast for the altar 
invalidate one for the Israelite table. If we control for the fixed dif- 
ferences—the infinitely more elevated level of sanctification that 
applies to the holy space of the Temple and the holy caste of the 
priests—we can account for the few consequential differences. But 
the story does not end with the legal narrative that requires beasts 
for ordinary Israel to be slaughtered, and evaluated as to use, as 
though for service on the altar. But here the context of the Hala- 
khah intervenes, for a very specific problem confronts the Halakhah, 
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namely, the relationship of the three realms of sanctification: [1] the 
Land, [2] the Temple, and [3] Israel, each in its own position in the 
hierarchy of realms of sanctity that rise from earth to heaven. Here 
is how the Halakhah (Mishnah, Tosefta) states the matter over and 
over again: 


M. 5:1 [The prohibition against slaughtering on the same day] “it and its 
young” (Lev. 22:28) applies (1) in the Land and outside the Land, (2) 
in the time of the Temple and not in the time of the Temple, (3) in the 
case of unconsecrated beasts and in the case of consecrated beasts. How 
so? He who slaughters it and its offspring, (1) which are unconsecrat- 
ed, (2) outside [the Temple courtyard] —both of them are valid. And 
[for slaughtering] the second he incurs forty stripes. [He who slaugh- 
ters] (1) Holy Things (2) outside— [for] the first is he liable to extirpa- 
tion, and both of them are invalid, and [for] both of them he incurs 
forty stripes. [He who slaughters] (1) unconsecrated beasts (2) inside [the 
Temple courtyard]—both of them are invalid, and [for] the second he 
incurs forty stripes. [He who slaughters] (1) Holy Things (2) inside— 
the first is valid, and he is exempt [from any punishment], and [for] 
the second he incurs forty stripes, and it is invalid. 

M. 6:1 [The requirement to] cover up the blood applies in the Land and 
abroad, (2) in the time of the Temple and not in the time of the Tem- 
ple, (3) in the case of unconsecrated beasts, but not in the case of Holy 
Things. And it applies (4) to a wild beast and a bird, (5) to that which 
is captive and to that which is not captive. And it applies (6) to a koy, 
because it is a matter of doubt [whether it is wild or domesticated]. And 
they do not slaughter it [a koy] on the festival. But if one has slaugh- 
tered it, they do not cover up its blood. 

M. 7:1 [The prohibition of] the sinew of the hip [sciatic nerve, Gen. 32:32] 
applies (1) in the Land [of Israel] and outside of the Land, (2) in the 
time of the Temple and not in the time of the Temple, (3) to uncon- 
secrated animals and to Holy Things. It applies (1) to domesticated cattle 
and to wild beasts, (2) to the right hip and to the left hip. But it does 
not apply (3) to a bird, because it has no hollow [of the thigh or spoon- 
shaped hip And its fat is permitted. Butchers are believed (1) concern- 
ing it and (2) concerning the [forbidden] fat (Lev. 3:17, 7:23). 

M. 8:1 Every [kind of] flesh [i.e., meat, of cattle, wild beast, and fowl] is 
it prohibited to cook in milk, except for the flesh of fish and locusts. 
And it is prohibited to serve it up onto the table with cheese, except 
for the flesh of fish and locusts. He who vows [to abstain] from flesh is 
permitted [to make use of] the flesh of fish and locusts. 

M. 10:1 [The requirement to give to the priests] the shoulder, the two 
cheeks, and the maw (Deut. 18:3) applies (1) in the Land and outside 
of the Land, (2) in the time of the Temple and not in the time of the 
Temple, (3) to unconsecrated beasts, but not to consecrated beasts. For 
it [the contrary to A3] might have appeared logical: Now, if unconse- 
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crated animals, which are not liable for the breast and thigh [which 
are taken from peace offerings for the priests, (Lev. 7:31)], are liable 
for the [priestly] gifts [of the shoulder, cheeks, and maw], Holy Things, 
which ave liable for the breast and thigh, logically should be lable to 
the priestly gifts. Scripture therefore states, “And I have given them to 
Aaron the priest and to his sons as a due for ever” (Lev. 7:34)—he has 
a right [in consecrated beasts] only to that which is explicitly stated 
[namely, the breast and thigh]. 

M. 11:1-2 [The laws concerning the obligation to donate to the priest] 
the first shearings [of wool from the sheep of one’s flock (Deut. 18:4)] 
apply both inside the Land of Israel and outside the Land of Israel, in 
the time the Temple [in Jerusalem stands] and in the time the Temple 
does not [stand]. [And the laws apply] to [the fleece of] unconsecrated 
[animals] but not to [the fleece of animals that were] consecrated [to 
the Temple]. A stricter rule applies to [the obligation to give to the priest] 
the shoulder, the two cheeks and the maw [of one’s animals] than to 
[the obligation to give to the priest] the first shearings [of wool from 
the sheep of one’s flock]. For [the obligation to give to the priest] the 
shoulder, the two cheeks and the maw [of one’s animals] applies both 
to the [large] animals of one’s herd and to the [small] animals of one’s 
flock. And [the law applies] to [a case where one slaughtered] a large 
number [of animals] or a small number [of animals—even one animal]. 
But the [law regarding the] first shearings [of wool from the sheep of 
one’s flock] applies only to sheep, and only in [a case where one slaugh- 
tered] a large number [of animals]. 

M. 12:1 [The requirement to] let [the dam] go from the nest [Deut. 22:6- 
7] applies (1) in the Land and outside of the Land, (2) in the time of 
the Temple and not in the time of the Temple, (3) to unconsecrated 
[birds] but not to consecrated ones. A more strict rule applies to cov- 
ering up the blood than to letting [the dam] go from the nest: For the 
requirement of covering up the blood applies (1) to a wild beast and to 
fowl, (2) to that which is captive and to that which is not captive. But 
letting [the dam] go from the nest applies only (1) to fowl and applies 
only (2) to that which is not captive. What is that which is not captive? 
For example, geese and fowl which make their nest in an orchard. But 
if they make their nest in the house (and so Herodian doves), one is 
free of the requirement of letting the dam go. 

M. Hot. 5:1FF. As INDICATED 


What is the issue and how is it provoked? The Halakhah (as usual) 
is explicit on that matter and does not leave to later exegetes the 
discovery of what provokes the question concerning the hierarchi- 
cal classification of the three components of the domain of the sa- 
cred upon which we focus here. The Halakhah states in so many 
words what it wants to know, which is whether [1] the destruction 
of the Temple and cessation of the offerings, [2] the degradation of 
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the Land of Israel, and [3] the exile of the holy people, Israel, from 
the Holy Land, affect the rules of sustenance in the model of the 
nourishment of God in the Temple, in the Land, among the holy 
people. 

Stated with the eloquence of the Halakhah, with its powerful 
rhetoric, the answer is, whatever the condition of the Temple and 
its altar, whatever the source—the Holy Land or unclean gentile 
lands—of animals, and whatever the location of Israel, whether 
enlandised or not, one thing persists. The sanctification of Israel, the 
people, endures [1] in the absence of the cult and [2] in alien, unclean 
territory and [3] whatever the source of the food that Israel eats. 
Israel’s sanctity is eternal, uncontingent, absolute. The sanctification 
that inheres in Israel, the people, transcends the Land and outlives 
the Temple and its cult. Since the sanctity of Israel, the people, 
persists beyond the ‘Temple and outside of the Land, that sanctity 
stands at a higher point in the hierarchy of domains of the holy that 
ascend from earth to heaven and from Man to God. 

The Halakhah to make its statement about the eternal sanctifica- 
tion of the people, Israel, explicitly responds to three facts: [1] Isra- 
elites live not only in the holy land but abroad, in unclean land; [2] 
the Temple has been destroyed; [3] and, consequently, animals are 
slaughtered not only in the Temple in the Land but in unconsecrat- 
ed space and abroad, and the meat is eaten not only in a cultic but 
in a profane circumstance. Anyone who wonders whether the Hala- 
khah that applied to the Temple and the home when the Temple 
was standing and Israel was in the Land of Israel continues to ap- 
ply with the Temple in ruins and Israel in exile here finds his an- 
swer. Although the sanctity of the Temple stands in abeyance, the 
sanctity of the Israelite table persists; although Israel is in exile from 
the Holy Land, Israel remains holy; although in the Temple rules 
of uncleanness are not now kept, they continue in force where they 
can be. Birds and animals that flourish outside of the Land when 
prepared for the Israelite table are regulated by the same rules that 
apply in the Land and even (where relevant) at the altar. So Israel, 
the people, not only retains sanctity but preserves it outside of the 
Land, and the sanctity of Israel transcends that of the Temple and 
its altar. 

When it comes to the preparation of meat, the Halakhah deals 
with three settings: [1] the Temple, [2] the Land of Israel, and [3] 
foreign land. And for all three, it insists, the same rules pertain, even 
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despite the considerable differences that apply. Since all territory 
outside of the Land of Israel is by definition unclean, the premise of 
the Halakhah is that, despite that fact, Israel is to consume its sec- 
ular meat in accord with those rules of sanctification that pertain to 
food and its preparation. The laws of cultic cleanness may apply to 
the household in the Land of Israel but cannot pertain abroad; 
nonetheless, the other principal admonitions apply overseas. The 
existence of the Temple or its destruction makes no difference. 

Then with the classifications established, how do we accomplish 
the work of hierarchization? Affirming the unique holiness of the 
Temple and the Land of Israel, the Halakhah of Hullin wants to show 
how the holiness of the people, Israel retains its own integrity, 
wherever the people is located, whatever the condition of the Tem- 
ple and its altar. And that demonstration accomplished, the Hala- 
khah establishes that the sanctity of Israel is higher in the hierarchy 
than the sanctity of the Land and of the Temple and its altar. Israel 
remains holy even outside of the Land, even in the age without the 
Temple. That is why meat prepared for Israel, wherever it has itself 
been nourished, even on gentile ground, must be prepared as though 
for the altar in Jerusalem. Then Israel’s sanctity persists, even when 
that continuum in which it stood, the chain of continuity with the 
Temple altar in Jerusalem (as the formulation of Deuteronomy 12:20- 
24 framed matters), has been disrupted, and Israel’s sanctity endows 
with sanctity even animals raised in unclean ground, so powerful is 
the sanctification that transforms Israel. The liturgy, stating in its 
way what the Halakhah sets forth in its manner, explains why, in 
the Afternoon Worship for the Sabbath: “You are unique and your 
name is unique, and who is like your people, Israel, a unique peo- 
ple on earth?” 

Why turn in particular to the Halakhah of Hullin to make that 
statement that Israel is holier than the Land and than the Temple 
and endows with sanctity the animals slaughtered to nourish the 
people? Because the Written Torah supplies a law that contains the 
entire message, when it imposes the same requirements that pertain 
to slaughter of an animal sacrifice for the altar in Jerusalem to kill- 
ing an animal for the use of Israel at home. That means meat Israel 
eats is subject to the same regulations that apply to meat God re- 
ceives on the altar-fires. The same law is explicit that meat for those 
who are not holy, that is, gentile-idolaters, is not subject to the same 
rules (Ex. 22:30, Dt. 14:21). So the point cannot be missed: food for 
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God and for Israel must be prepared in comparable manner, which 
does not apply to food for gentiles. 

How does that principle affect animals raised abroad? The laws 
of Hullin apply to them, because the laws apply to unconsecrated 
animals as much as consecrated ones. ‘The destiny—nourishing Is- 
rael—is what counts, that alone. The beast intended for Israelite 
consumption at the table even in a foreign country must be prepared 
as though for God on the altar in Jerusalem, and that can only mean, 
because the beast is intended (by the act of correct slaughter) for 
Israel, the use of the beast by Israel sanctifies the beast and neces- 
sitates conformity with the rules of slaughter for God in the Tem- 
ple. Israel, even abroad, renders the food that it eats comparable to 
food for the altar. 

What has food-preparation to do with the consideration of loca- 
tion? The rule that permits slaughter of meat outside of the Temple 
(Dt. 12:20-24) is explicit that that rule speaks of Israel outside of the 
Temple in Jerusalem. So even if the act of slaughter does not take 
place in Jerusalem, the act must conform, because the focus is on 
Israel, wherever Israel is located—even far from Jerusalem, as Scrip- 
ture states explicitly. The Halakhah before us simply carries to its 
logical next step that same conception: even so far from Jerusalem 
as territory that to begin with is laden with corpse-uncleanness, that 
is, foreign soil; and even in an age in which Jerusalem is no more, 
and, it goes without saying, even in connection with a beast that has 
not been consecrated for the altar. 

How do the two parts of the Torah relate? Since Scripture at Dt. 
12:20-24 itself has separated the act of slaughter from the rite of 
sacrifice in the Temple, the Oral Torah has done little more than 
explore the consequences of that rule when it states that the require- 
ments of slaughter in the cult pertain also outside of the cult, thus 
wherever Israelites are located, and whenever the act takes place— 
even outside of the Land altogether, even during the time that the 
Temple is no longer standing. If within the logic set forth by the 
Written Torah at Dt. 12:20-24 is contained an Israel outside of 
Jerusalem, then the next step, and it is not a giant step, is to con- 
template an Israel outside of the Land altogether, not to say a Temple 
in ruins. The integral connection of slaughter of animals and sacri- 
fice at the altar having been broken when all cultic activity was 
focused by Deuteronomy within Jerusalem, all that the Oral Torah 
has done is to address in so many words the extreme consequences 
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of that situation: if the rules apply even to unconsecrated beasts, and 
even to the Land beyond Jerusalem, and even outside of the Tem- 
ple, then by the same token, logic dictates a utopian consequence. 
The same laws apply even when no animals are being consecrated 
at all, and they apply even when no Temple stood, and they per- 
tain even abroad. 

So the Written Torah in any event set the stage when it took up 
the situation of slaughter not in behalf of the transaction at the al- 
tar and not in the setting of the holy place at all. And consequently, 
the Halakhah worked out in the critical detail of the sustenance of 
life the conviction that Israel the people forms the locus of sanctifi- 
cation. Then all else follows. That is why I claim, it is particularly 
through their repeated formulation Halakhah of Hullin and only 
through those laws that sages can have made their statement. ‘That 
allegation about the enduring, ubiquitous sanctification inherent in 
Israel the people—even outside of the Land, even in the time of the 
Temple’s destruction—pervades the exposition of the laws in detail. 
It is an amazing statement in its insistence upon the priority and 
permanence of that act of sanctification—the sanctity of Israel— 
whatever may become of the holiness of the altar and of the Land! 


IV. MecILLAH 


Not only does Israel, the people, transcend the Temple and the Land 
in its sanctification, so too Israel marks time in God’s way wherever 
Israel is located. And that leads us to the temporal manifestations 
of God’s Kingdom, treated both locatively, here, and temporally, in 
the next units, to the end of this chapter. 

The first of these temporal manifestations is the formation of an 
Israelite quorum for worship: when that takes place, there God is 
present. Where that takes place makes no difference. To understand 
the matter, we have to take a step back and see from a distance where 
and when God and Israel meet. Viewed as a whole, the Halakhah 
identifies two locations for the encounter of God and Israel, the altar 
at the center, the households and villages arrayed round about. The 
field or orchard present occasions for the encounter with God in 
possessing the Land, and the household provides for meeting with 
God at meal-time, to take two obvious cases. And that leads us to 
ask, where and how does the Halakhah find for the synagogue a place 
in its structure and system? Since sages explicitly state that study of 
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the Torah may take place anywhere, and since, we know full well, 
not only votive but obligatory prayer is offered wherever one is 
located at the time (excepting inappropriate places such as privies), 
what is left for the synagogue as a location, or, more to the point, 
the synagogue as an occasion for meeting God? And what, within 
the framework of the Halakhah, can we possibly mean by “syna- 
gogue”? The answer is implicit in the Halakhah of Megillah. 

The Halakhic answer is, the synagogue represents the occasion 
at which ten or more Israelite males assemble and so embody Isra- 
el, and in particular the synagogue provides for the declamation of 
the Torah to Israel: it is Sinai, no where in particular, to whom it 
may concern. It is a place made holy by Israel’s presence and activ- 
ity, anywhere Israel assembles, and the presence is for the activity 
of hearing the Torah proclaimed. It is, specifically, in reference to 
the synagogue that the Halakhah provides its category-formation 
accommodating the rules for declaiming the Torah and—more to 
the point—1t is in that context, and there alone, that the Halakhah 
further specifies other rules that govern the sanctity of the synagogue. 
The other rules, in addition to the Shema‘ and the Prayer, that are 
set forth in the setting of obligatory prayer concern conduct at the 
meal, the blessings recited before eating, the Grace after Meals, rules 
of cultic cleanness at the meal, and, at the end, other obligatory 
prayers, or blessings, and the occasions that entail them. Berakhot, 
the category-formation for prayer in the conventional sense of the 
word, scarcely hints that the synagogue is the particular venue for 
that activity, though the Halakhah accommodates prayer in the 
synagogue, as much as in the house of study or the fields, streets, 
marketplaces, and households. 

The Halakhah combines rules for declaiming the Megillah, the 
Scroll of Esther that must be recited at Purim, with rules for declaim- 
ing other obligatory passages of Scripture. These Israel must hear 
not only in community—that is, with other Israelites, e.g., in the 
marketplace of the village—but in the framework of a particular 
location, the synagogue and there alone. That is the premise of the 
Halakhah and accounts for its presentation first of the case. That is, 
the public recitation in the synagogue of the Megillah. What follows 
is the rule, the public declamation of other passages of the Torah. 
And that order of discourse raises its own, predictable question. 

Given the systemic cogency that characterizes the Halakhah, we 
must ask, Why choose Purim and the recitation of the Megillah for 
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the occasion to present the Halakhah of the synagogue and the ac- 
tivities therein that make the synagogue important? It is because the 
occasion that is chosen in no way intersects with the activities of the 
Temple altar; no offerings at the altar are required for that occa- 
sion, for the obvious reason that, within the framework of the nar- 
rative, there was no altar at that time. And, furthermore, it is be- 
cause sages find in the Halakhah of Purim as laid out in the Written 
Torah the requirement that a particular lection of the Torah be 
declaimed in the community of Israel. Without a Temple in view, 
therefore taking for granted that, for that purpose, the synagogue is 
meant, sages then find here the appropriate setting for the presen- 
tation of the Halakhah of the synagogue; here, above all, the Writ- 
ten Torah specifies an occasion where the synagogue, not the house- 
hold and not the altar of the Temple, provides the self-evidently 
correct location for the meeting with God. 

How does the Halakhah of the Megillah-reading accomplish sag- 
es’ goals in the present setting, sustaining the proposition they wish 
to set forth concerning the synagogue? Since Scripture knows two 
foci of sanctification, meeting points for God and Israel, altar and 
village comprised by households or “tents,” the Written Torah is able 
to contribute to the exposition of the laws and life of the synagogue 
only the single fact that there lections of the written Torah are 
declaimed. The juxtaposition of what is explicitly required in Scrip- 
ture—the reading of the Scroll of Esther—with synagogue-rules yields 
the besought conclusion. It is that the declamation of Scripture takes 
place most suitably in the congregation gathered in a particular 
building erected and set aside for that purpose—not for prayer, not 
for sacrifice, not for study, but for Torah-declamation. That pur- 
pose defines within the Halakhah what the synagogue serves—that 
alone. And the synagogue is not at the apex of the ladder of sanc- 
tification, either of location or of activity. 

What then defines the synagogue? It is not contained space of a 
particular character but the presence of the quorum of male Israel- 
ites assembled for the conduct of certain specific activities. Strictly 
speaking, where the Halakhah to describe how things were, not only 
how sages wished them to be, archaeology should identify as syna- 
gogues in particular remarkably few contained spaces, e.g., build- 
ings of a distinctive character. The Halakhah after all does not specify 
the traits that a building must exhibit to qualify for use as a syna- 
gogue, though it does recognize that a building certainly may be 
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consecrated for synagogue-activities alone. But the Halakhah does 
indicate what is necessary for the conduct of the activities particu- 
lar to a synagogue, and that is in terms of the presence of holy Is- 
rael, embodied in ten males. 

Among fewer than ten [1] One does not conduct the recitation 
of the Shema‘, [2] and one does not pass before the ark to lead pub- 
lic worship; [3] and one does not raise his hands in the priestly bene- 
diction; [4] and one does not read in the Torah; [5] and one does 
not conclude from a Prophet; [6] and one does not stop and sit after 
attending a funeral; [7] and one does not recite the blessing for 
mourners or [8] consolations for mourners, or [9] the grooms’ bless- 
ing; [10] and one does not invite people to say the grace after a meal 
in God’s name. Of the items on the list, some may be performed in 
private by an individual, e.g., Nos. 1 and 10; the others are conducted 
only within the required quorum. Some of the items on the list— 
the funeral cortége, for instance—clearly do not involve a particu- 
lar contained space, a synagogue building, others may. But, we 
realize, since a quorum may assemble in any suitable space, a syn- 
agogue finds its definition in terms not of space but of circumstance. 
The synagogue, even when required for a particular holy deed, is 
embodied in the quorum, not in the building. But the building, once 
sanctified, is deemed holier than a contained (or open) space that 
has not been sanctified, a fairly minor concession that we shall see 
in a moment. 

So the synagogue finds its definition in its function; it is not a place 
to which Israelites go to meet God, as the Temple is. Rather, it is 
utopian in the simplest sense: anywhere where ten Israelite males 
conduct a specified activity, the function of the synagogue is carried 
out, and that is without regard to the location of the Israelites or 
the character of the space, if any, that contains them. Now, as a 
matter of fact, that is explicitly not the case when we define the two 
other venues where Israel and God meet, the Temple and the en- 
landised household, extending to the village, that is, the household 
in the Land of Israel possessed of a plot of land in the Land. 

To state matters negatively, the Temple cannot be defined as the 
place where ten Israelites come together to kill a cow. The enland- 
ised household cannot be set forth as a location where ten Israelites 
produce crops, only a plot of ground owned by an Israelite in the 
Land of Israel that produces crops. The Temple is locative in that 
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it can only be where it is and nowhere else, in Jerusalem, on the 
Temple mount. 

And, in positive terms, it is there and only there that the activi- 
ties characteristic of the Temple can be carried out. Israelites may 
say their prayers anywhere, may gather to hear the Torah declaimed 
in any location. But to slaughter an animal designated for God, to 
collect its blood and toss the blood upon a stone altar, to burn up 
parts (or all) of the animal as an offering made by fire to God—these 
activities can take place only in one place. 

The household, for its part, is utopian in the obvious sense that 
anywhere Israelites dwell, they constitute a household. But the house- 
hold loses its utopian character in holy time, and then it becomes 
like the Temple, demarcated space with walls. For then, at sunset 
on the Sabbath, the Israelites attached to a given household situate 
themselves in space by reference to the location of that household 
and limit their activities to that particular space. On the Sabbath 
the household, moreover, situates itself in relationship to the Tem- 
ple. ‘The household then in holy time loses its utopian character. That 
is never the case for the synagogue: it is wherever the quorum un- 
dertakes the specified activities. 

In the Halakhic vision of where God and Israel intersect, the 
synagogue finds a merely subordinated place in the structure of laws 
that define Israel’s relationship with God. Three considerations 
sustain that conclusion. 

First, the Halakhic requirements for the synagogue scarcely specify 
much of interest. The Halakhah differentiates categories that it values, 
and by that criterion, the synagogue enjoys a low priority. True, the 
location is to be treated with respect. But while acutely detailed laws 
define appropriate use of space for burying the dead, no counter- 
part rules of weight and substance, comparable to the ones on buri- 
al grounds, set forth the delineation of space for the synagogue; only 
a few make their appearance in the Mishnah, Tosefta, and two 
Talmuds. We know how large a burial plot must be, and how much 
space is allocated to individual kokhs; the Halakhah does not tell us 
how large the ark that contains the Torah must be, or how much 
space is allocated to individual scrolls. And it goes without saying, 
the Halakhah devotes to the Temple, not only its activities but its 
space, a corpus of minute regulations with no counterpart for the 
synagogue. Nothing comparable to the tractate Middot, on the lay- 
out of the Temple, attends to synagogue-organization and construc- 
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tion. The Halakhah, finally, in minute detail defines the priest, his 
responsibilities and rewards. But no comparable native-category 
devotes discussion to the sage and what he is to do; tractate Abot, 
which provides random sayings on the topic, cannot be deemed a 
Halakhic treatise comparable to the tractates of the Mishnah and 
the Tosefta, nor does the Fathers According to Rabbi Nathan bear 
any resemblance to a Talmud’s systematic analysis of a Mishnah- 
and Tosefta-tractate. 

Second, the Halakhah assigns to the provenience of the synagogue 
as consecrated space few critical activities of the life with God. The 
rhetoric of the Halakhah takes for granted that study of the Torah 
may take place anywhere, but does take place in the beth hammidrash 
or house of study. The synagogue is not identified with the house of 
study or with the activity of study in sages’ sense; declaiming the 
Torah and reciting prayers in public do not compare. While the 
Halakhah treats as established fact the provision (by sages) of an order 
of prayer, prayer takes place as much in the household and in the 
Temple as in the local synagogue. The Halakhah of Berakhot, as 
we have already seen, speaks of the Shema‘ and the Prayer and the 
Grace after Meals, all the while taking for granted that the context 
for reciting these prayers is the household (and equivalent places, 
e.g., the fields and orchards where workers are at work). Individual 
obligatory prayers, the Shema‘ and the Prayer, therefore take place 
wherever the Israelite is located; he need not enter sacred space. The 
Festivals of Tabernacles and Passover, we recall, encompass home- 
celebration and Temple activity, but what takes place in the syna- 
gogue on those occasions scarcely registers, and it goes without say- 
ing, the same is the case for Pentecost. 

Third, when it comes to public prayer, the Halakhah in its clas- 
sical formulation in the Mishnah assigns that activity to the venue 
of the Temple in the context of the Daily Whole Offering, so insists 
the Halakhah of Tamid. The account of prayer recited in public— 
as distinct from the preparation of the daily whole offering at the 
altar or prayer recited in private or in some other venue than the 
Temple—begins with the priests’ recitation of the Shema‘ after they 
have completed their labor of preparing and presenting the offer- 


ing: 


Q, All of them turned out to be standing in a row, and the limbs in their 
hands... 
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R. They went and put them on the lower half of the ramp, on the west 
side of it. 

And they salted them the limbs and meal offering. 

Then they came down and came to the office of hewn stone to recite 
the Shema‘. 


Hy 


M. Tamid 4:3Q-T 
Then the priests recite blessings and prayers: 


A. The superintendent said to them, “Say one blessing.” 

B. They said a blessing, pronounced the Ten Commandments, the She- 
ma‘ (Hear 0 Israel (Dt. 6:4-9)), “And it shall come to pass if you shall 
hearken’ (Dt. 11:13-21), and “And the Lord spoke to Moses’ (Num. 
15:37-41). 

C. They blessed the people with three blessings: True and sure, Abodah, 
and the blessing of priests. 

D. And on the Sabbath they add a blessing for the outgoing priestly watch. 

M. Tamid 5:1 


The upshot is, prayer—public or personal—in no way is linked by 
the Halakhah to the synagogue in particular, and the synagogue 
enjoys only a subordinate role in the everyday meeting with God 
that Israel undertakes.” 

The Halakhah, as always, states the main point best. So it is 
appropriate to include with a specific ruling that embodies the en- 
tire theological message. In its scale of priorities, the synagogue ranks 
low, well below a Torah-scroll: Townspeople who sold (1) the town 
square may buy a synagogue with its proceeds; (2) a synagogue may 
buy an ark (with its proceeds; (3) an ark may buy Torah wrappings 
(with its proceeds; (4) ‘Torah wrappings may buy scrolls of Prophets 
or Hagiographa with its proceeds; (5) scrolls may buy a ‘Torah with 
its proceeds. But if they sold (1) a Torah, they may not buy scrolls 
with its proceeds; (2) scrolls, they may not buy Torah wrappings; (3) 
Torah wrappings, they may not buy an ark; (4) an ark, they may 
not buy a synagogue; (5) a synagogue, they may not buy the town 
square. And similarly with their left over funds. In the synagogue 
Israel encounters the publicly-declaimed Torah, and, in the words 
that are proclaimed Israel hears God. In that aspect, the synagogue 
actualizes the Kingdom of God, not as a place but as an event. 


2 It does not compare in theological position or weight to the Church-edifice 
as the locative expression of Christianity, and the weight placed on the synagogue 
by Christian scholars of Judaism represents a transference to Judaism of the gen- 
erative model of Christianity. 
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V. Rosa HASHANAH 


Within the Halakhic system, the celebration of the New Year at the 
first of the lunar month of Tishré—when the full moon of the au- 
tumnal equinox will make its appearance, fifteen nights later—marks 
one of the few occasions at which utopian Israel along with the 
Temple defines the venue for Israel’s meeting with God. In most other 
temporal encounters the altar alone or in contrastive analogy to the 
household sets the stage of the meeting, and in only the declama- 
tion of the Torah does the utopian Israel, a.k.a., the synagogue, form 
the principal location for the meeting. Perspective on the Halakhah 
of Rosh Hashanah, accordingly, is gained only in the setting of the 
Halakhah of Megillah. The Shofar, the detail of Rosh Hashanah upon 
which, within the logic of its system, the Halakhah chooses to con- 
centrate, is sounded in the Temple—so Scripture states explicitly— 
but also in the synagogue, as the Halakhah knows as fact. Yet, in 
line with the issue of the Halakhah of Hullin, the decision is reached 
that when the Temple rite is suspended, as it has been from 70 
forward, the Shofar is not sounded when Rosh Hashanah coincides 
with the Sabbath-day. 

The Halakhah deems the Shofar-rite particular to the occasion 
of judgment upon the New Year marked by the first of Tishré and, 
it follows, legislates for the synagogue as much as for the Temple. 
The formal (if not substantive) key to the Halakhah, the apparent 
centerpiece of its interest, lies in the opening point of the Halakhic 
statement: the judgment that is carried out at the four seasons, at 
Passover through grain; at Pentecost through fruit of the tree; at the 
New Year all who enter the world pass before Him like troops, and 
on the Festival of Tabernacles they are judged through water. But 
of these four occasions, the only one that registers is the first of Tishré, 
the New Year. The shape and structure of the Halakhah work out 
two matters: the sounding of the Shofar, the character of synagogue 
liturgy. Scripture knows that the Shofar is integral to the Temple 
rite. But the presentation of the synagogue-liturgy insists upon the 
Shofar-rite as integral to synagogue worship, and, it follows, the 
Halakhah centers upon the synagogue service in connection with 
divine judgment of mankind. 

Here is a case in which there is no understanding of the Hala- 
khah without constant reference to the Aggadah (generated by 
Genesis 22) that accounts for, imparts sense to, the rites of the oc- 
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casion. Divine judgment—God as king—is signaled at the sounding 
of the Shofar in the Additional Service coincident with the recita- 
tion of the pronouncements of God’s dominion, remembrance, and 
redemption (the Sovereignty, Remembrance, and Shofar verses). God 
rules, so God judges. But God remembers, so God judges with mercy. 
And, finally, God redeems—at the sound of the Shofar. In selecting 
the Shofar as the critical rite of the first of ‘Tishré—parallel to the 
identification of the character of the Sukkah as the centerpiece of 
the Halakhah of ‘Tabernacles—the Halakhah invokes God’s mercy 
in response to Abraham’s faith and Isaac’s forbearance at Moriah. 
The Halakhah at hand makes sense only in light of the Aggadic 
exposition of the ram’s horn, well-embodied in the following, which 
carries us even to the matter of substitution, Temurah, with which 


this part of the exposition commences: 

1. A. “And Abraham lifted up his eyes and looked, and behold, behind 
him was a ram, [caught in a thicket by his horns. And Abraham 
went and took the ram and offered it up as a burnt offering in- 
stead of his son]” (Gen. 22:13): 

B. What is the meaning of the word for “behind”? 

C. Said R. Yudan, “‘Behind’ in the sense of ‘after,’ that is, after all 
that happens, Israel nonetheless will be embroiled in transgressions 
and perplexed by sorrows. But in the end, they will be redeemed 
by the horns of a ram: ‘And the Lord will blow the horn’ (Zech. 
9:14).” 

D. Said R. Judah bar Simon, “‘After’ all generations Israel nonethe- 
less will be embroiled in transgressions and perplexed by sorrows. 
But in the end, they will be redeemed by the horns of a ram: ‘And 
the Lord God will blow the horn’ (Zech. 9:14).” 

E. Said R. Hinena bar Isaac, “All through the days of the year Isra- 
elites are embroiled in transgressions and perplexed by sorrows. 
But on the New Year they take the ram’s horn and sound it, so in 
the end, they will be redeemed by the horns of a ram: ‘And the 
Lord God will blow the horn’ (Zech. 9:14).” 

Genesis Rabbah LVIIX. 


1. A. “So Abraham called the name of that place “The Lord will pro- 
vide,’ [as it is said to this day, ‘On the mount of the Lord it shall 
be provided’]” (Gen. 22:14): 

B. R. Bibi the Elder in the name of R. Yohanan: “He said before him, 
‘Lord of all ages, from the time that you said to me, “Take your 
son, your only son” (Gen. 22:2), I could have replied to you, “Yes- 
terday you said to me, ‘For in Isaac shall seed be called to you’ 
(Gen. 21:12), and now you say, “Take your son, your only son’ (Gen. 
22:2).” God forbid, did I not do it? But I suppressed my love so as 
to carry out your will. May it always please you, Lord our God, 
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that, when the children of Isaac will come into trouble, you remem- 
ber in their behalf that act of binding and be filled with mercy for 
them.” 


Genesis Rabbah LVI:X. 


Now we understand why what is important is the exposition of the 
law of the Shofar, on the one side, and the rites of the synagogue, 
on the other—the shank of the Halakhah. 

The rather casual statement that on the New Year people are 
judged then provides the key to everything else—only because the 
Shofar then defines the centerpiece of discourse. Accordingly, the 
synagogue liturgy for the New Year, with its focus in the Additional 
Prayer on God’s sovereignty, remembrance, and redemption at the 
sound of the Shofar, and with its systematic sounding of the Shofar, 
then forms the concretization of the narrative expounded by the sages 
in the passages cited above. The upshot is, the religious meaning of 
the Halakhah of Rosh Hashanah makes its appearance on the very 
surface of matters: the Halakhic topic itself—the Shofar, the formu- 
lation of synagogue-worship particular to the occasion—then car- 
ries the entire message. The fact that the Halakhah finds only modest 
messages to attach to that theme does not change the result one bit. 

The Halakhah then forms a coherent statement. When God meets 
all Israel, all together and all at once, it is at the Temple. There Israel 
atones, the entire holy people sharing in the daily whole offerings 
and the other public offerings. When God meets Israel in its parts, 
the house of Israel assembles within the walls of the household. There 
Israel celebrates, the households and families of Israel commemo- 
rating freedom from slavery, on the one side, celebrating the repose 
of creation, on the other. When—as we see at the end of this chap- 
ter—Israel encounters God in God’s inflicting the penalty of drought 
in response to social sin, it is in the streets of the village, where all 
assemble out in the open, exposed to the elements, and when Israel 
remembers God’s act of deliverance, it is in the synagogue of the 
village, under the roof and its protection. But when God judges Israel, 
it is one by one, and no particular place—not the Temple as against 
the synagogue, nor vice versa—is required, for the encounter is 
entirely personal—as God’s act of judgment of Israel one by one 
requires. 
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VI. PEsAHIM 


For the Halakhah as for the Aggadah, Passover marks the advent 
of Israel’s freedom, which is to say, the beginning of Israel, en route 
to Sinai. The liturgy for the occasion makes that matter explicit, and 
that represents a Halakhic statement of a norm: “Passover...the season 
of our freedom.” But that only focuses the question of the Halakhah: 
what is that freedom that Israel gained at Passover, freedom from 
what? And to what, in the Halakhic framework, had Israel been 
enslaved? Alas, on the surface the Halakhah in its classical formu- 
lation is not only remarkably reticent on that question but lays its 
emphasis elsewhere altogether. 

What makes Israel into Israel, and what defines its trait as Israel, 
so far as the Halakhah is concerned, is two matters: [1] the prepa- 
ration of the home for the festival through the removal of leaven, 
which may not be consumed or seen at that time; and [2] the prep- 
aration and presentation of the Passover offering and the consump- 
tion of its meat in the household. These define the topics of Hala- 
khic interest—and no others pertinent to the festival register. So the 
celebration of Israel’s freedom turns into the transformation of Is- 
rael into a Kingdom of priests and a holy people, celebrating its birth 
by recapitulating the blood-rite that marked the separation of Israel 
from Egypt and the redemption of Israel for life out of death, Isra- 
el’s firstborn being saved from the judgment visited upon Egypt’s. 
That defines the focus of the Halakhah: the act of sanctification unto 
life that marks, and re-marks every year, the advent of Israel out of 
the nations. The freedom that is celebrated is freedom from death. 

Its message for the occasion of Israel’s beginning as a free people 
focuses upon Israel’s sanctification, and that message comes to the 
fore in the stress in the Halakhah upon the analogy of the Israelite 
household and the Temple in Jerusalem, an analogy that takes ef- 
fect on Passover in particular. The upshot is, Passover marks the 
celebration of Israel’s redemption, meaning, its separation from 
Egypt—the separation being marked off by blood rites on both sides—and its 
entry into the condition of cleanness so that a Temple offering may 
be eaten in the very household of the Israelite. True enough, the 
Temple offering is one of the very few—the offering of the red cow 
for the preparation of ashes for the purification water, (Num. 19:1- 
20) is another—that may be conducted in a state of uncleanness. The 
second Passover, in the month of Iyyar, explicitly provides for that 
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circumstance. But the point of the Halakhah should not be lost: 
conforming with God’s explicit instructions in the written Torah, on 
Passover Israel differentiates itself from the nations (Egypt) and 
chooses as the signification of its identity the attainment of the con- 
dition of cleanness in the household, such that, as I said, Temple 
meat may be eaten there. 

Like the Halakhah of Yoma, most of which is devoted to the 
Temple rite on that occasion, the Halakhah of Pesahim therefore 
stresses the cultic aspect of the occasion: the disposition of the Pass- 
over offering. In volume nearly half of the Halakhah is devoted to 
that one theme—Mishnah-tractate Pesahim 5:1-9:11—and in com- 
plexity, by far the best articulated and most searching Halakhic 
problems derive from that same theme. But the Halakhah of Pesa- 
him also belongs to the realm of the Israelite household and even 
yields a statement on the character of that household that the Hala- 
khah of Yoma does not even contemplate. The household is made 
ready to serve as part of the cult by the removal of leaven and all 
marks of fermentation; now man eats only that same unleavened 
bread that is God’s portion through the year. The household is further 
made the locus of a rite of consuming other specified foods (bitter 
herbs, for example). But the main point is, the offering sacrificed in 
the Temple yields meat to be eaten in the household, at home, not 
only in the Temple courtyard. 

That rule pertains only to Lesser Holy Things, the peace-offer- 
ings and the festal offering, for example—and to the Passover, so 
M. Zebahim 9:14: Most Holy Things were eaten within the veils [of 
the Temple], Lesser Holy Things and second tithe within the wall 
[of Jerusalem]. Among offerings eaten in Jerusalem in the household 
but outside of the Temple walls, the Passover offering is the only 
one precipitated by the advent of a particular occasion (as distinct 
from peace- and festal-offerings pertinent to any festival). The fes- 
tivals of Tabernacles and Pentecost, by contrast, do not entail a home- 
offering of a similar character, nor does the celebration of the New 
Month. For its part, the Halakhah of Yoma describes an occasion 
that is celebrated at the Temple or in relationship to the Temple. 
In this context, then, the Halakhah of Pesahim alone sets forth an 
occasion in the life of all Israel that commences in the Temple but 
concludes at home. Its message, then, is that for Passover in partic- 
ular—‘season of our freedom”—the home and the Temple form a 
single continuum. That is why I characterize the advent of Israel’s 
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freedom from Egypt as an occasion of sanctification: the differenti- 
ation through a blood rite in particular of Israel from the nations, 
represented by Egypt. 

On what basis, then, does the Halakhah before us pertain to the 
world within the walls of the Israelite household in a way in which 
the Halakhah of Yoma, the counterpart, does not? Why have sages 
treated in a single tractate so distinct a set of venues as the home 
and the Temple, rather than leaving the exposition of the Passover 
offering to take its place in tractate Zebahim, the general rules of 
the cult, where the Passover makes its appearance in context? Once 
the question is framed in that way, the obvious answer emerges. Sages 
through their emphases transformed the festival of freedom into the 
celebration of Israel’s sanctification, embodied here and now in the 
act of eating the Passover offering at home, in a family, natural or 
fabricated, that stands for the Israelite household. So as God abides 
in the Temple, so on this occasion God’s abode extends to the 
household. That is why the Passover offering takes place in two 
locations, the Temple for the blood-rite, the home for the consump- 
tion of the meat assigned to the sacrifiers—those who benefit from 
the expiation of sin accomplished by the offering. 

The law is explicit that people bring the animals to the ‘Temple, 
where the beasts are sacrificed, the blood collected and the sacrifi- 
cial portions placed on the altar-fires. Then the people take the 
remaining meat home and roast it. So Passover is represented as a 
pilgrim festival alone; the home ritual hardly rates a single penetrating 
Halakhic inquiry, being presented as a set of inert facts. It follows 
that, on the occasion at hand, the household (at least in Jerusalem) 
relates to the Temple. That means, also, that the Passover sacrifice 
then stands in an intermediate situation, not an offering that takes 
place in a state of uncleanness, like the offering of the red cow, which 
takes place outside of the Temple (Num. 19:1-20), nor an offering 
that is presented and eaten in the Temple in a state of cleanness, 
with the meat eaten by the priests in the Temple itself, like the sin- 
offering and other Most Holy Things. As to where the sacrifier eats 
his share of the Passover offering (and its comparable ones), the 
Halakhah takes for granted it is in a state of cleanness. So far as the 
Passover is concerned, it is not eaten in the Temple but at home or 
in a banquet hall, which by definition must be in Jerusalem. That 
consideration gains weight when we take account of the unleavened 
character of the bread with which the meat is eaten, in the model 
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of nearly all meal-offerings: “All meal offerings are brought unleav- 
ened [Lev. 2:4-5, 6:7-9], except for the leavened cakes in the thank 
offerings [M. 7:1] and the two loaves of bread [of Shabuot], which 
are brought leavened [Lev. 7:13, 23:17]” (Mishnah-tractate Mena- 
hot 5:1). 

By treating the sacrifice in that intermediate realm—the sacrifice 
in the ‘Temple, the meat eaten at home—the Halakhah takes account 
of the requirement of the Written Torah, which read as a harmo- 
nious statement dictates that the Passover take place in two locations, 
the home and the Temple. Dt. 16:1-8 places the rite in the Temple 
in Jerusalem. It is explicit that only in the Temple is the Passover 
offering to be sacrificed, and no where else. It is to be boiled and 
eaten in the same place, not at home, and in the morning the peo- 
ple are to go home. With that statement in hand, we should treat 
the Passover offering as a Temple rite, as much as the sacrifice for 
the Day of Atonement is a Temple rite. 

Then where is the altar in the home? Ex. 12:1-28 treats the of 
fering as a rite for the home, with the blood tossed on the lintel of 
the house as a mark of an Israelite dwelling. The lintel then serves 
as the counterpart to the altar. That is where the blood rite takes 
place, where the blood of the sacrifice is tossed. Here we find as clear 
a statement as is possible that the Israelite home compares to the 
Temple, the lintel to the altar, the abode of Israel to the abode of 
God. Why the lintel? It is the gateway, marking the household apart 
from the world beyond. Inside the walls of the Israelite household 
conditions of genealogical and cultic cleanness pertain, in a way 
comparable to the space inside the contained space of the ‘Temple 
courtyard. 

How exactly are the enclosed spaces of household and Temple 
comparable? It is temporal and occasional, not permanent and spa- 
tial. True, the Oral Torah treats the lintel of the Israelite home to 
the altar, the contained space of the Israelite household as compa- 
rable to the Temple courtyard, the household serving as the venue 
for an offering comparable to the sin-offering. But that analogy takes 
effect only at a very specific moment, just as the household com- 
pares to Eden only at the specific moment of the Sabbath day, the 
invisible wall descending to mark of the temporal Eden in the par- 
ticular space consecrated by the Israelite abode. The advent of the 
first new moon after the vernal equinox—the fifteenth of Nisan— 
then compares with the advent of sunset on the sixth day, the be- 
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ginning of the Sabbath comparing, then, to the beginning of the lunar 
calendar marked by the first new moon of spring. ‘The Sabbath places 
Israel in Eden. The fifteenth of Nisan places the Israelite household 
into a continuum with the Temple, the lintel with the altar (in the 
Written Torah’s reading). 

With Passover the Israelite, in the Halakhic theory, carries his of- 
fering to the Temple and brings home the sacrificial parts to be 
consumed by himself and his family (or the surrogate family formed 
by an association organized for that particular purpose), so treating 
the household as an extension of the Temple for the purpose at hand. 
That same conception extends to other Lesser Holy Things, eaten 
in Jerusalem but not in the Temple; but Passover among festivals is 
unique in having its own offering, celebrating its own specific event 
in the natural year and in the rhythm of Israel’s paradigmatic exist- 
ence as well. 

While the Passover, moreover, may be subject to the rules of Lesser 
Holy Things, still, it bears its own very particular signification. Some 
of the Lesser Holy Things are interchangeable, in that if an animal 
is designated for one purpose but offered for another, it may serve, 
e.g., as a freewill offering. But in the case of the Passover in partic- 
ular, we deal with a Lesser Holy Thing that is not interchangeable. 
The Oral Torah stresses that the rite is analogous to the sin-offer- 
ing, in that the animal that is designated for the rite must be offered 
for that purpose—and for that particular sacrifier. If it is designat- 
ed for the benefit of a given party (sacrifier) and offered for some 
other sacrifier and it is not possible to clarify the situation, the an- 
imal is simply disposed of, so, we recall, M. Pesahim 9:9 for exam- 
ple: “An association, the Passover-offering of which was lost, and 
which said to someone, ‘Go and find and slaughter another one for 
us, and that one went and found and slaughtered [another], but they, 
too, went and bought and slaughtered [one for themselves]—if his 
was slaughtered first, he eats his, and they eat with him of his. But 
if theirs was slaughtered first, they eat of theirs, and he eats of his. 
And if it is not known which of them was slaughtered first, or if both 
of them were slaughtered simultaneously, then he eats of his, and 
they do not eat with him, and theirs goes forth to the place of burn- 
ing, but they are exempt from having to observe the second Pass- 
over.” The stress on the specificity of identification of the beast and 
sacrifier aligns the Passover offering with the sin-offering, not with 
peace- or free-will offerings. 
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That analogy is stated explicitly at M. Zeb. 1:1: “All animal of- 
ferings that were slaughtered not for their own name are valid [so 
that the blood is tossed, the entrails burned] , but they do not go to 
the owner’s credit in fulfillment of an obligation, except for the 
Passover and the sin offermg—the Passover at its appointed time [the 
afternoon of the fourteenth of Nisan], and the sin offering of any 
time.” The theory of the matter is explained in the argument of 
Eliezer that the guilt-offering should be subject to the same rule: “The 
sin offering comes on account of sin, and the guilt offering comes 
on account of sin. Just as the sin offering is unfit [if it is offered) not 
for its own name, so the guilt offering is unfit [if offered] not for its 
own name].” Eliezer’s statement takes for granted that the sin-of- 
fering is brought in expiation of (inadvertent) sin, and it must fol- 
low, the Halakhah in general must concur that the same category 
encompasses also the Passover-offering. That matches the story of 
the blood on the lintel, an offering that expiates sins of Israel and 
atones for those sins for which, on the same moment, Egypt will atone 
through the offering of the firstborn among men and cattle alike. 
Within that theory, how shall we find in the account of the offering 
the basis for treating it as comparable to the sin-offering, which is 
offered to expiate inadvertent sin? Since the Passover offering sig- 
nals that Israel is to be spared the judgment of the Lord executed 
against the first-born of Egypt, it is reasonable to suppose that the 
blood of the Passover lamb, placed on the lintel, not only marks the 
household as Israelite but also expiates inadvertent sin carried out 
in that household. 

True, the Written Torah itself imposed the requirement of cele- 
brating Passover in two places, Deuteronomy in the Temple, the meat 
consumed in Jerusalem, Exodus at home, the meat consumed there. 
But in joining the two conceptions, with its rules for the household 
wherever it is located, the Halakhah has made a statement of its own 
out of the facts received from Scripture. That statement is in two 
parts. First, the Israelite abode is treated as comparable to the Temple 
not merely in the aspect of cultic cleanness, but in the aspect of cultic 
activity: the place where the sacrificial meat was consumed, within 
the unfolding of the rite of expiation of inadvertent sin itself. It is 
that analogy, between the Passover on the fourteenth of Nisan and 
the sin-offering at any time, that forms the critical nexus between 
the Israelite abode and the Temple altar. So the question arises, why 
that particular analogy, and to what effect? Or to state matters dif- 
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ferently, what statement do we make when we say as the Halakhah 
explicitly says, the Passover offering is comparable to the sin-offer- 
ing? 

The answer derives from the occasion itself, Israel on the eve of 
the Exodus from Egypt, at the threshold of its formation into a 
Kingdom of priests and a holy people. When God executed judg- 
ment of Egypt, exacting the first-born of man and beast as the sanc- 
tion, he saw the blood, which—the Oral Torah now tells us—com- 
pared with the blood of the sin-offering. Israel then had expiated its 
inadvertent sin and attained a state of atonement, so entering a right 
relationship with God. On the eve of Israel’s formation, the Pass- 
over offered at home, with the blood on the lintel, marked Israel as 
having expiated its sin. The sinless people was kept alive at the time 
of judgment—just as, at the end of days, nearly all Israel will stand 
in judgment and pass on to life eternal. 

Sin and atonement, death and life—these form the foci of Pass- 
over. If sages had wished to make the theological statement that Israel 
differs from the Egyptians as does life from death, and that what 
makes the difference is that Israel is sanctified even—or especially— 
within its household walls, not only within the Temple veils, how 
better to say so than through the Halakhah of Passover? Eat unleav- 
ened bread as God does in the meal-offerings, consume the meat 
left over from the blood rite of the Passover offering, analogous to 
the sin-offering in its very particular identification with a given family- 
unit, and the actions speak for themselves. These are the two facts 
out of the repertoire of the data of Passover that the Halakhic state- 
ment from the Mishnah through the Bavli chooses to explore and 
articulate. It is the Written Torah that sets forth the facts, the Oral 
Torah that explores their implications for the norms of conduct, 
while, in doing so, imparting its sense for the proportion, therefore 
the meaning and significance, of the whole. 

Why these two topics in particular? The sages will assuredly have 
maintained they said no more than the Written Torah implied, and, 
as we have seen, that claim enjoys powerful support in the content 
of the Halakhah. But sages are the ones who framed the law, chose 
among its points those for proportion and emphasis. In doing so, they 
shaped the law into a statement congruent with the stresses of their 
system as a whole. The Halakhah’s—so I have argued from the 
outset—was a theology of restoration, Israel to the Land standing 
for mankind to Eden—all to God’s dominion. Sages knew full well 
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that all Israel was resident outside of Jerusalem; in the time that the 
Halakhic statement was being formulated, Israel could not enter 
Jerusalem, let alone sacrifice on the ruined, ploughed-over Temple 
mount meant nothing. But to the realities of the moment sages chose 
to make no statement at all; these meant nothing of enduring con- 
sequence to them. For the situation of Israel in the here and now 
did not define the focus of the Halakhah, only its venue. 

For sages at stake in the Halakhah is the transformation of Israel 
by time and circumstance, the reconciliation of Israel and God by 
rites of atonement for sin, and the location of Israel and God into 
a single abode: the household now, Eden then. What is at stake in 
the Halakhah of innermost Israel, the Israel embodied in the abode 
of the household? It is what takes place in the Holy of Holies on the 
Day of Atonement: the encounter of Israel, its sins atoned for, its 
reconciliation in the aftermath of the fall from Eden complete—the 
encounter of Israel with God, the occasion of eternity, the moment 
at which, for now, death is transcended. 

Scripture said no less, sages no more: “It is the Lord’s Passover. 
For I will pass through the land of Egypt that night, and I will smite 
all the first-born in the land of Egypt, both man and beast; and on 
all the gods of Egypt I will execute judgments; I am the Lord. The 
blood shall be a sign for you, upon the houses where you are; and 
when I see the blood I will pass over you, and no plague shall fall 
upon you to destroy you, when I smite the land of Egypt.” The 
Halakhah makes the statement that the freedom that Passover cel- 
ebrates is Israel’s freedom from death. Where Israel lives, there life 
is lived that transcends the grave. When, as is the custom, some people 
at the Passover Seder wear their burial garment, the gesture says no 
less than that. 


VII. SUKKAH 


The Halakhah of the Festival of Tabernacles focuses upon the Suk- 
kah, an abode that cannot serve in the season that is coming, an- 
nounced by the new moon that occasions the festival. Israel is to take 
shelter, in reverting to the wilderness, in any random, ramshackle 
hut, covered with what nature has provided but in form and in 
purpose what man otherwise does not value. Israel’s dwelling in the 
wilderness is fragile, random, and transient—like Israel in the wil- 
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derness. Out of Egypt Israel atoned and lived, now, after the season 
of repentance, Israel has atoned and lived—but only in the condi- 
tion of the wilderness, like the generation that, after all, had to die 
out before Israel could enter the Land and its intended-eternal life. 

The temporary abode of the Israelite, suspended between heav- 
en and earth, the Sukkah in its transience matches Israel’s condi- 
tion in the wilderness, wandering between Egypt and the Land, death 
and eternal life. Just as Passover marks the differentiation of Israel, 
expiating sin through the Passover offering and so attaining life, from 
Egypt, expiating sin through the death of the first-born, so Sukkot 
addresses the condition of Israel. It is, we must remind ourselves, 
the generation of the wilderness with which we deal, that is, the 
generation that must die out before Israel can enter the Land. So 
entering the Sukkah reminds Israel not only of the fragility of its 
condition but also—in the aftermath of the penitential season—of 
its actuality: yet sinful, yet awaiting death, so that a new generation 
will be ready for the Land. So it is that interstitial circumstance, 
between death in Egypt and eternal life in the Land, that the Fes- 
tival recapitulates. Sages maintain that had Israel not sinned, the 
Torah would have contained only the Pentateuch and the book of 
Joshua, a neat way of stating in a few words the conviction that 
permeates the Halakhic reading of the Land as counterpart to Eden, 
Israel as counterpart to Adam. It is on that basis that I see the 
wilderness as I do: the interval between death in Egypt and eternal 
life in the Land. The Sukkah, the now-abode of Israel-in-between is 
the house that is not a house, protected by a roof that is open to the 
elements but serves somewhat: Israel en route to death (for those here 
now) and then eternal life (for everyone then). 

It is at the Sukkah itself that I find the center of the Halakhic 
repertoire concerning the Festival of Tabernacles. Israel in the wil- 
derness, replicated annually from the first New Moon after the 
autumnal equinox, lived in houses open to the rain and affording 
protection only from the harsh sunlight, shade if not continuous 
shadow such as a roof provides. ‘Their abode was constructed of what 
was otherwise useless, bits and pieces of this and that, and hence 
insusceptible to uncleanness. And, we note, that is the abode in which 
Israel is directed to take up residence. The odd timing should not 
be missed. It is not with the coming of the spring and the dry sea- 
son, when the booth serves a useful purpose against the sun, but at 
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the advent of the autumn and the rainy one, when it does not pro- 
tect against the rain. And it is for rain that Israel now beseeches God. 

Reminding Israel annually by putting the Israelites into booths 
that Israel now lives like the generation of the wilderness then, sin- 
ful and meant to die, the Halakhah underscores not only transience. 
It emphasizes the contemporaneity of the wilderness-condition: the 
Sukkah is constructed fresh, every year. Israel annually is directed 
to replicate the wilderness generation—Scripture says no less. The 
dual message is not to be missed: Israel is en route to the Land that 
stands for Eden, but Israel, even beyond the penitential season, bears 
its sm and must, on the near term, die—but in death enjoys the 
certainty of resurrection, judgment, and eternal life to come. What 
we are dealing with here is a re-definition of the meaning of Israel’s 
abode. All seven days a person treats his Sukkah as his regular 
dwelling and his house as his sometime dwelling. On the occasion 
of the Festival, Israel regains the wilderness and its message of death 
but also transcendence over death in the entry into the Land. Only 
in the context of the New Year and the Day of Atonement, only as 
the final act in the penitential season and its intense drama, does 
Sukkot make sense. It is the Halakhah that draws out that sense, in 
the provisions that define the valid Sukkah upon which I have laid 
such heavy emphasis. 

True, the Written Torah tells more about the observance of the 
Festival of Sukkot than about the occasion for the Festival. And the 
Halakhah follows suit, with a systematic account of the Temple 
offerings for the same occasion. But viewed from the perspective of 
this study, what it does say—“that your generations may know that 
I made the people of Israel dwell in booths when I brought them 
out of the land of Egypt”—suffices. The reversion to the wilderness, 
the recapitulation of the wandering, the return to Israel’s condition 
outside of the Land and before access to the Land, the remembrance 
of the character of that generation, its feet scarcely dry after pass- 
ing through the mud of the Reed Sea when it has already built the 
Golden Calf—that is the other half of the cycle that commences at 
Passover and concludes at Sukkot. Who can have missed the point 
of the Festival, with Scripture’s words in hand, “that I made the 
people of Israel dwell in booths”? The rabbis of the Halakhah cer- 
tainly did not. 

Let us compare the provisions for the principal Halakhic moments, 
Pesahim and Sukkah. Viewing the Festival of ‘Tabernacles in the 
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model of the Festival of Passover, we find that three elements re- 
quire attention, in two divisions: what happens in the home, what 
happens in the Temple, and what happens in the home that con- 
nects the home to the Temple? Passover has the home cleansed of 
leaven, with the result that the bread of the holiday corresponds to 
the bread served to God in (most of) the meal offerings. What hap- 
pens in the Temple is the sacrifice of the Passover offering. What 
happens in the home that connects the home to the Temple is the 
eating of the portions of the Passover offering that the ordinary 
Israelite on Passover eats, just as the priest in the Temple eats por- 
tions of the sin-offering (among other Most Holy Things). So, as we 
have seen, Passover marks the moment at which the home and the 
Temple are made to correspond, the whole taking place within the 
walls of Jerusalem. ‘That perspective turns out to clarify the divisions 
of the Halakhah of Sukkah as well: what happens in the Temple is 
a celebratory rite involving the utilization of certain objects (lulab, 
etrog) and the recitation of the Hallel-Psalms. 

What happens in the home? The home is abandoned altogether, 
a new house being constructed for the occasion. During the Festi- 
val, the Israelite moves out of his home altogether, eating meals and 
(where possible) sleeping in the Sukkah, making the Sukkah into his 
regular home, and the home into the random shelter. Just as, in the 
wilderness, God’s abode shifted along with Israel from place to place, 
the tabernacle being taken down and reconstructed time and again, 
so, in recapitulating the life of the wilderness, Israel’s abode shifts, 
losing that permanence that it ordinarily possesses. What happens 
in the home that connects the home to the Temple? At first glance, 
nothing, there being no counterpart to the Passover Seder. But a 
second look shows something more striking. To see the connection 
we must recall that during the Festival a huge volume of offerings 
is presented day by day. There he will consume the festal offering 
(Hagigah) and other sacrificial meat, e.g., from the freewill offering. 
Israel removes to the housing of the wilderness to eat the Festival 
meat, doing in the Sukkah what God did in the Tabernacle in that 
epoch. 

At the new moon following the Day of Atonement, having atoned 
and been forgiven, Israel takes up residence as if it were in the 
wilderness. Why so? Because in the wilderness, en route to the Land, 
still-sinful Israel depended wholly and completely on God’s mercy 
and good will and infinite capacity to forgive in response to repen- 


360 PART 3: INSIDE THE ISRAELITE HOUSEHOLD 


tance and atonement. Israel depends for all things on God, eating 
food he sends down from heaven, drinking water he divines in rocks— 
and living in fragile booths constructed of worthless shards and 
remnants. Even Israel’s very household in the mundane sense, its 
shelter, now is made to depend upon divine grace: the wind can blow 
it down, the rain prevent its very use. Returning to these booths, built 
specifically for the occasion (not last year’s), manipulating the sacred 
objects owned in particular by the Israelite who utilizes them, as the 
rainy season impends, the particular Israelite here and now recapit- 
ulates his total dependence upon God’s mercy. 

Accordingly, requiring that everything be renewed for the present 
occasion and the particular person, the Halakhah transforms com- 
memoration of the story of the wandering into recapitulation of the 
condition of the wilderness. The Sukkah makes the statement that 
Israel of the here and now, sinful like the Israel that dwelt in the 
wilderness, depends wholly upon, looks only to, God, lives not only 
in God’s dominion but wholly by God’s mercy. Israelites turn their 
eyes to that God whose just-now forgiveness of last year’s sins and 
acts of rebellion and whose acceptance of Israel’s immediate act of 
repentance will recapitulate God’s on-going nurture that kept Israel 
alive in the wilderness. ‘The Halakhah’s provisions for the Sukkah 
underscore not so much the transience of Israel’s present life in 
general as Israel’s particular condition. ‘The Halakhah renders Isra- 
el in the Sukkah as the people that is en route to the Land, which 
is Eden. Yes, Israel is en route, but it is not there. A generation comes, 
a generation goes, but Israel will get there, all together at the end. 
So in defining the Sukkah as it does, the Halakhah also underscores 
the given of God’s providence and remarkable forbearance. In a 
negative way the Halakhah says exactly that at M. Suk. 2:9: “[If] it 
began to rain, at what point is it permitted to empty out [the Suk- 
kah]? From the point at which the porridge will spoil. They made 
a parable: To what is the matter comparable? To a slave who came 
to mix a cup of wine for his master, and his master threw the flagon 
into his face.” No wonder, then, that in the Aggadah Sukkot is sup- 
posed to mark the opportunity for the Messiah to present himself 
and raise the dead. 
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VIII. Mo‘ep QATAN 


In this context it is not surprising that, presenting the Halakhah of 
the intermediate days of the festivals of Tabernacles and Passover, 
the Mishnah, the Tosefta, Yerushalmi, and Bavli focus a sizable 
proportion of the Halakhah upon, the rules of burial. What connec- 
tion does the Halakhah discern between rites of mourning and the 
rules governing conduct on the intermediate days of the festival. What 
made sages conceive that the latter should find a comfortable and 
capacious place amid the former—even to the extent of extensively 
and promiscuously interspersing rules of mourning in expositions of 
intermediate days of the two protracted, week-long festivals of first 
full moon after the autumnal and vernal equinoxes, respectively? 

What has death to do with the intermediate days of the festival? 
To answer that question we remind ourselves how the Halakhic 
founders, the framers of the Mishnah, conducted their speculative 
thought. The principal mode of thought of the Mishnah is that of 
comparison and contrast. Something is like something else, there- 
fore follows its rule; or it is unlike the other, therefore follows the 
opposite of the rule governing the something else. So as a matter of 
hypothesis, let us assume that the framers of the Halakhah of Moed 
Qatan found self-evidently valid the modes of thought that they 
learned from the Mishnah and so made connections between things 
that were alike, on the one side, or things that were opposite, on the 
other. How do death and mourning compare to the intermediate days 
of the festival? The point of opposition—the contrastive part of the 
equation—then proves blatant. Death is the opposite of the celebra- 
tion of the festival. The one brings mourning, the other, joy. And 
the Mishnah’s inclusion of the mourner on its list of those whose 
special situation must be taken into account then precipitates thought 
about the item on the list—the mourner—that most clearly embod- 
ies the special circumstance of all items on the list. 

But if the contrast proves obvious, the point of comparison—how 
are these things similar, and what rule pertains to both—emerges 
with equal facility. Extremes of emotion—mourning, rejoicing—come 
together in the normal cycle of life and the passage of time. Each 
takes its place on a continuum with the other, whether from the 
perspective of the passage of time in nature or the passage of life, 
also in nature; whether from the perspective of the sacred or from 
the standpoint of uncleanness. ‘The natural rhythm of the year brings 
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Passover and ‘Tabernacles, the celebration of the first full moon after 
the vernal and autumnal equinoxes, respectively. The natural rhythm 
of life brings its moments of intense emotion too. But death and the 
festival also form moments of a single continuum, one of unclean- 
ness yielding to its polar opposite, sanctification, sanctification yielding 
to uncleanness. Death, we must not forget, also serves as a princi- 
pal source of uncleanness, the festival, the occasion for sanctifica- 
tion beginning with the removal of cultic uncleanness and the entry 
into a state of cultic cleanness. These opposites also take their place 
on a single continuum of being. And, as a matter of fact, death takes 
place on festivals and on Sabbaths as much as on secular days. 

So in establishing the connection, through treating the categories 
as equivalent and counterpart to one another, between death and 
the festival’s intermediate days, what does the Halakhah say? Deal- 
ing with the inevitable, death, in the setting of its opposite, the fes- 
tival, the sages make the connection between the one and the oth- 
er—death and the festival’s intermediate days—so as to yield a 
conclusion concerning the everyday and the here and now. These 
are neither permanently sanctified nor definitively unclean, neither 
wholly the occasion for rejoicing without restriction as to acts of labor 
nor entirely the occasion of common ventures without restriction as 
to attitudes of exaltation. The days between festivals, like ordinary 
life, after birth but before death—these are to be seen as sanctified 
but not wholly so, just as life forms the realm of the angel of death, 
but only for a while. The festival comes—and so does the resurrec- 
tion of the dead and the life of the world to come, of which the 
festival, like the Sabbath, gives us a foretaste. The Halakhah has 
addressed the necessities of everyday life—death on the intermedi- 
ate days of the festival—and encompassed those opposites, mourn- 
ing and rejoicing, in a single statement of how things are. It would 
be difficult to point to a more intimate, a more mundane, or a more 
exalted conception than the Halakhic one at hand, the one that 
dictates the consideration of seasons of rejoicing and seasons of 
mourning as these intersect. In life they do. 

But why treat the intermediate days of the festival as sacred, since 
ordinary work is carried out on them but not on the festival days 
themselves? Surely those intermediate days fall into the classifica- 
tion of ordinary work days, Scripture’s rules about the festival sure- 
ly establishing that point of differentiation between the intermedi- 
ate days of the festival and the festival days themselves. With the 
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answer to the question of the strategy of organization and exposi- 
tion of the Halakhah in hand, we turn to the religious principle that 
animates the Halakhah itself, the one that treats the intermediate 
days of the Festival as comparable to the Festival, though subject to 
diminished restrictions. What made sages suppose to begin with that 
any restrictions at all should pertain on those days? The answer 
emerges when we consider the activities in the Temple on those same 
days. Num. 28:17ff. for Passover, Num. 29:12-35 for Tabernacles, 
provide for ‘Temple rites in observance of the intermediate days, over 
and above the daily offerings. The upshot is, the Temple offerings 
respond to the sanctity of the intermediate festival days. The house- 
hold then does no less. Since the principal festival days involve a holy 
convocation and cessation from laborious labor, the household closes 
down. 

On the intermediate days, the household in the model, after the 
likeness, of the Temple marks the occasion in its way; it cannot utterly 
close down, but it closes down so far as it can. Many things are not 
done. The household on the intermediate days is brought into a 
continuum with the Temple; the advent of the festival, like the 
Sabbath, transforms the household in exactly the way the Written 
Torah emphasizes: as to the acts of labor performed therein. The 
Israelite household is the place at which people labor—and rest. Work 
and repose, there as in Creation, respond to the divisions of time 
and of space. In this life, in this world, at the advent of the holy season 
the Israelite householder replicates the holiness of the Temple, with 
this difference: in the Temple, the advent of the festival precipitates 
the doing of much more labor by the priests than is required on the 
ordinary day, in the household, much less. 

But that is the very point of the matter, as the Halakhah of Shabbat 
has already indicated: what may not be done in the household may 
be done in the Temple and vice versa, the very principle that gen- 
erates the definition of categories of the prohibitions of Sabbath labor. 
The priests work harder (as the concluding chapters of Sukkah show), 
the householders respond by greatly diminishing the work they do: 
what emergency requires, what prospective loss of a formidable order 
necessitates. The main point cannot be missed: the paired opposites, 
Temple and household, occupy points within the same continuum 
of sanctification, now in time, as with Pesahim in space. 
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IX. Besau 


One may prepare food on the festival days of Passover, Pentecost, 
and Tabernacles. Scripture is explicit on that point. But the Hala- 
khah of Besah wishes to raise searching questions. If I had to select 
the single most pervasive principle of Halakhah, it is the insistence 
on designating food before the festival for use on the festival, on the 
one side, and linking the status of the household to the status (e. g. 
as to location) of his possessions, on the other. In advance of the 
householder must designate for use on the festival what he is going 
to prepare on the festival. That represents an act of particulariza- 
tion, this batch of food for this festival in particular, and it is entire- 
ly familiar to us in another context altogether. The Temple and its 
offerings define that context, where, we recall, e. g. , from the 
Halakhah of Pesahim, the animal to be used for a Passover offering 
must be designated for that purpose. Once the animal is designat- 
ed, without appropriate rite it cannot then be used for some secular 
purpose or some other sacred purpose. An animal for use as a sin- 
offering must be linked to that particular sin; the farmer who pre- 
sents it must have in mind the inadvertent transgression that the 
animal expiates. A general statement that the animal expiates ge- 
neric sin will not serve. Insisting on that same procedure in connec- 
tion with the bulk of food and utensils for food preparation used for 
the festival treats the food for the table as comparable to the food 
for the altar. The same rule governs the identification and particu- 
larization of both, each for its respective purpose. 

The first and most profound case to yield an abstract issue, the 
famous one about the utilization of an egg born on the festival day— 
can it be said to be prepared in advance for use on that day, be- 
cause it existed in potential form, or not prepared and forbidden for 
use, because it did not exist in actual form—raises a philosophical 
question and shades over into reflection upon a theological issue. The 
philosophical question is, how do we classify what is potential? Do 
we deem it as actual, in that the acorn contains within itself the 
potentiality of the oak, so the acorn is classified as an oak in nuce? 
Or do we deem what is potential as distinct from what is actual? 
Readers familiar with Aristotle’s deep thought about the classes of 
causation will find themselves right at home here. ‘The Halakhah takes 
the position that the egg may not be eaten, meaning, we differenti- 
ate the potential from the actual. 
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Embedded in the same case, especially in Tosefta’s rich amplifi- 
cation of it, is the Halakhah’s recurrent stress on the particularity 
of intentionality. Here the principle is, one must in advance of the 
festival designate for use on the festival whatever one is going to utilize 
on that day. What about food? We impute to the householder the 
intent to prepare certain food that comes to hand, therefore a calf 
born on the festival may be slaughtered and eaten on that same day. 
At the same time, in the language of the Mishnah, Nets for trap- 
ping a wild beast, fowl or fish, which one set on the eve of the fes- 
tival day—one should not take [what is caught therein] out of them 
on the festival day, unless one knows for certain that [creatures caught 
in them] were trapped prior to the eve of the festival day. It follows 
that while, we see later on in the Halakhic exposition, an act of prior 
designation is required for using on the festival various things, that 
does not pertain to food of every origin itself; there we simply stip- 
ulate that food available im nuce is designated for use. On the other 
hand, Tosefta adds, the owner has to have known in advance that 
what he will eat on the festival in fact was available as food: even 
though the egg is edible, since the owner did not know, in advance, 
that the egg would be available, he did not designate it for eating 
on the festival, and so it is not available for that purpose. 

When it comes to things other than edibles, advance planning is 
absolutely required. These reflections on intentionality intersect with 
deep thought on the potential and the actual to create a complex 
grid of analysis of cases by appeal to the one principle or to the other. 
But they lead to a theological principle that the sacred, e. g. , sa- 
cred time, must be designated and differentiated as an act of inten- 
tionality. One must prepare in advance for the advent of the festi- 
val by designating what is going to serve the legitimate tasks of that 
day. A case bears the principle: Ashes from a fire which one lit on 
the festival day do they not use to cover blood of a beast slaugh- 
tered on that festival day, for they are not that which was made ready 
before the festival day. 

The theological question concerns the divisibility of the sacred, 
which is to say, do we differentiate what is sacred for one reason 
from what is sacred for another, the time that is sacred as the Fes- 
tival from that which is sacred as the Sabbath, in the present case? 
Or does the Festival flow naturally into the Sabbath? At issue is 
whether what is legitimate on the Festival may be done on the Fes- 
tival for utilization on the Sabbath, a deeply-reflected on question 
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indeed. The answer carries us into the conception of commingling. 
We recall that space may be commingled, so that on the Sabbath 
ownership may be shared to a common courtyard or alleyway; owners 
relinquish their private ownership for the common good of estab- 
lishing a shared domain, and a fictive, symbolic meal of commin- 
gling accomplishes that task. In the case of commingling time, the 
Halakhah both differentiates the holiness of the Festival from the 
holiness of the Sabbath and also commingles them. It does so by 
treating them as not continuous but subject to melding. That yields 
a number of concrete rules, all of them based on the differentiation 
of contiguous spells of consecrated time. 

First, one may prepare food on the festival, and what is left over 
may be used on the Sabbath, on which one of course does not pre- 
pare food. So the Halakhah is explicit. On a festival day one is per- 
mitted only to prepare food for that same day. While he may not 
prepare food for use after the festival, on the festival he may pre- 
pare food for the festival itself, and if he leaves something over, he 
has left it over for the Sabbath. 

Second, one may not prepare on the festival food specifically for 
use on the Sabbath that follows immediately. Thus the rule states: 
As for a festival that began on Thursday night, such that its conclu- 
sion coincided with the eve of the Sabbath on Friday night—a per- 
son should not do cooking to begin with on the festival day that is, 
Friday for the purposes of the Sabbath. ‘That is the point where the 
two spells of sacred time are kept distinct, each following its own 
rule. 

Third, if one starts preparing food on Thursday for the festival 
that falls on Friday, he may continue adding food to the mixture on 
Friday, leaving over more food for the Sabbath. And before the eve 
of the festival day that is, on Thursday he may prepare a cooked 
dish and rely on it to prepare food on Friday for the Sabbath. The 
preparation of this dish marks the beginning of the individual’s 
cooking of food for the Sabbath. Once he has begun, on Thursday, 
to prepare food for the Sabbath, he may continue that preparation, 
even on the festival day itself. And for that purpose single dish is 
sufficient. ‘That represents a commingling of time effected through 
a meal, comparable to the commingling of space effected through 
the meal. 

Through these closely-linked rules, the Halakhah states that we 
respond both to the unity and the diversity of sacred time. All con- 
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secrated time bears the same traits, e. g. , the prohibition of labor. 
But within that genus, we speciate sacred time on which one may 
prepare food from that on which one may not. Just as we noted in 
connection with the intermediate days of the festival, we move from 
the concrete to the abstract, so here too we do the same. That is, 
from the fact that on the intermediate days, festival offerings are 
presented, we proceed to the abstract conception that in some ways, 
these days on which it is permitted to work are differentiated from 
other days on which it is permitted to work because on these days 
offerings respond to the level of sanctification accorded to those 
intermediate days. 

That is to say, the differentiation at the one point is generalized 
into elements of differentiation elsewhere. Here too we both treat 
as continuous and differentiate the sacred time marked by the fes- 
tival, on the one side, and the Sabbath, on the other. Just as on the 
one occasion we may cook and on the other we may not—cooking 
then representing the indicator in the household, comparable to the 
offering in the Temple—so on the one occasion we may not pre- 
pare food for the other occasion. But we may both use on the Sab- 
bath food left over from the festival and also prepare in advance a 
single stew or broth that will serve both. Preparation in advance of 
the festival for both the festival and, en passant, the Sabbath, is 
certainly permitted. In sum, we both differentiate and homogenize. 

That leads us to a further Halakhic case that embodies a profound 
issue: doing actions connected with preparing food on a festival day 
in a different manner from on ordinary days. ‘That is an issue famil- 
iar from the principle, in connection with the Sabbath, that if on 
the Sabbath one carries something from one domain to another in 
an other-than-ordinary manner, he is not culpable. Now, when it 
comes to food-preparation, encompassing bringing food from place 
to place, one brings jars of wine not in a basket but on his shoulder; 
And so too: he who takes straw should not hang the hamper over 
his back. But he brings it carrying it in his hand. What is at issue 
here? If we say that on the festival, those acts that are permitted may 
be carried out in a routine way, as they are done in ordinary time, 
then we maintain that the secular breaks into sacred time, the act 
of cooking on the festival (encompassing also secondary and tertia- 
ry stages in the process) is comparable to the act of cooking on a 
weekday. In this aspect the festival is distinguished from the Sab- 
bath and therefore in this aspect is secular. 
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What position does the Halakhah take? If we say that on the festival 
those acts that are permitted must be done in a manner different 
from the way they are done in ordinary time, we are saying that the 
sacred time of the festival is different from the sacred time of the 
Sabbath, but remains sacred time, subject to restrictions upon sec- 
ular behavior even when actions in the category of the secular are 
permitted to be carried out. The law takes the latter view. It recog- 
nizes the genus, sacred time, and its species, Sabbath distinct from 
festival. That explains why many of the acts that are permitted in 
connection with food preparation must be carried out in a manner 
that distinguishes the same action from the way it is done on an 
ordinary day. We deal, then, with two subdivisions of sacred time, 
each sharing traits with the other, while distinguished from the oth- 
er: we distinguish the sacred from the sacred. 

That fact is underscored when we recall the counterpart rulings 
in connection with the performance of permitted labor during the 
intermediate days of the festival. There two principles govern. First, 
if labor is permitted on the intermediate days of the festival, it may 
be carried out in the ordinary manner. They hunt moles and mice 
in a tree-planted field and in a field of grain, in the usual manner, 
on the intermediate days of a festival and in the Sabbatical Year. 
They may only block up a breach in the intermediate days of a 
festival. And in the seventh year the Sabbatical Year, one builds it 
in the normal way. And they do all public needs. What are public 
needs? They judge capital cases, property cases, and cases involv- 
ing fines. And they burn a red cow. And they break the neck of a 
heifer in the case of a derelict corpse. And they pierce the ear of a 
Hebrew slave who wishes to remain with his master. And they ef- 
fect redemption for pledges of personal valuation, for things declared 
herem, for things declared consecrated, and for second tithe through 
coins to be taken up to Jerusalem. And they untie a shoe from the 
last so long as one does not put it back. Second, permitted labor may 
not be carried out in an excessively laborious manner. They do not 
dig cisterns, pits, or ditches on the intermediate days of a festival, 
but they refashion and repair them. ‘These two principles treat the 
intermediate days of the festival at a lower level of sanctification than 
the first and final days of the festival; the latter are comparable to 
the Sabbath, but different, the former, to the profane weekdays, but 
different. 

The difference between the holiness of the festival and the Sab- 
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bath is intrinsic and substantive. The difference between the inter- 
mediate days of the festival and utterly profane time is notional and 
circumstantial: hard work versus routine work—but work if done, 
then done in the usual way. The issue, then, is, how do we differ- 
entiate secular time that is distinguished at the cult from secular time 
that is not, hence the intermediate days of the festival from ordinary 
days? Here, by contrast, we differentiate the sacred from the sacred, 
and that explains why what work is permitted is done in a manner 
that registers the difference between the holy day on which it is 
performed and the manner of doing the same work on an ordinary 
day. When the Sabbath concludes, followed by a festival day, the 
liturgy that marks the distinction between the Sabbath and other 
time—the rite of differentiation or habdalah—states the matter very 
simply. At the end of the Sabbath prior to a weekday, the prayer 
praises God for distinguishing the holy from the ordinary. At the end 
of the Sabbath prior to a festival day, the same prayer praises God 
for distinguishing the holy from the holy. The Halakhah says no less, 
but spells out the meaning of the distinction, which is shown in rich 
detail to make a huge difference. 


X. TAANIT 


So far as the Halakhah is concerned, Israel lives in God’s Kingdom 
in three ways: through performing deeds of sanctification, through 
the provision of regular offerings, and through worship. Israel, 
wherever located, engages in an endless conversation with God, a 
dialogue in which, as, in the Aggadic representation of matters, God 
talks to Israel through the Torah, so in the Halakhic portrayal, Is- 
rael talks to God through prayer. And God communicates his will 
in what happens, as Israel responds to God’s will by appropriate 
words and deeds. So much for the public relationship of on-going, 
perpetual, daily dialogue of word and deed. It goes without saying 
that private persons furthermore express prayer as a matter of op- 
tion and also as a matter of Halakhic duty. The everyday and ordi- 
nary public relationship effected through words comes to expression 
in acts of worship, with stress on the profession of acceptance of God’s 
dominion and thanksgiving for God’s beneficence and benevolence. 

What happens when events bear the message that Israel has smned, 
which is to say, when rain fails or when gentiles threaten? The answer 
to that question concludes the theology of the Halakhah by com- 
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pleting the circle of the system. The Halakhic statement of ‘Ta‘anit 
spells out how Israel relates to God through prayerful statements to 
him on both ordinary, natural and extraordinary, historical occa- 
sions. ‘That is why regular prayers for rain, for example, are supple- 
mented by extraordinary prayers and related activities, as the case 
requires. When the rhythm of nature is disrupted, so that rain does 
not come in its season, then the orderly gives way, the everyday prayer 
not having sufficed. Then Israel responds to the admonition carried 
by events by reconsidering its relationship with God and identifying 
the flaws in its part of that relationship that have provoked divine 
punishment in the form of drought. Accordingly, in the setting of 
the transcendent transaction at hand, Israel relates to God not only 
in the Temple and through the possessions and goods and persons 
of the holy people, but also in everyday encounters. Everywhere and 
all the time, God hears and answers prayer. And when Israel prays 
and does not attain its goal, e.g., for rain that does not fall, then Israel 
responds by showing its humility and remorse for sin. 

The premise of the Halakhah is that if times of trouble punish 
Israel for sin, then the correct response is penitence. Fasting alerts 
God to the penitential attitude of Israel. But Israel relates to God, 
also, by invoking God’s long record of saving Israel from calamity. 
So Israel presents itself to God as both worthy of compassion and 
bearer of a heritage of divine favor. The present situation—outcry 
for salvation from drought—then recapitulates the long record of a 
trustworthy relationship. The key to the relationship of God and Israel 
is located in the formal prayer recited in behalf of the community 
on seven successive fasts. The realized theology of the Halakhah is 
contained in the liturgy of the fast day, as much as it is embodied 
in the liturgy of daily worship: 


The manner of fasting: how [was it done]? They bring forth the ark 
into the street of the town and put wood ashes on the ark, on the 
head of the patriarch, and on the head of the head of the court. And 
each person puts rashes] on his head. The eldest among them makes 
a speech of admonition: “Our brothers, concerning the people of 
Nineveh it is not said, ‘And God saw their sackcloth and their fast- 
ing,’ but, ‘And God saw their deeds, for they repented from their evil 
way (Jonah 3:10). “And in prophetic tradition it is said, ‘Rend your 
heart and not your garments” (Joel 2:13). 

M. Ta‘anit 2:1 


They arise for prayer. They bring down before the ark an experienced 
elder, who has children, and whose cupboard [house] is empty, so that 
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his heart should be wholly in the prayer. And he says before them 
twenty-four blessings: the eighteen said every day, and he adds six more 
to them. And these are they: Remembrance verses, Shofar verses, “In 
my distress I cried to the Lord and he answered me . ..” (Ps. 120), 
and, “I will lift up my eyes to the hills . ..” (Ps. 121), and, “Out of the 
depths I have cried to you, O Lord . ..” (Ps. 130), and “A prayer of 
the afflicted when he is overwhelmed” (Ps. 102). 

M. Ta‘anit 2:2 


For the first [ending] he says, “He who answered Abraham on Mount 
Moriah will answer you and hear the sound of your cry this day. 
Blessed are you, O Lord, redeemer of Israel.” 

M. Ta‘anit 2:4 


For the second he says, “He who answered our fathers at the Red 
Sea will answer you and hear the sound of your cry this day. Blessed 
are you, O Lord, who remembers forgotten things.” 

M. Ta‘anit 2:5 


For the third he says, “He who answered Joshua at Gilgal will an- 
swer you and hear the sound of your cry thus day. Blessed are you, 
O Lord who hears the sound of the Shofar.” 

M. Ta‘anit 2:6 


For the fourth he says, “He who answered Samuel at Mizpeh will 
answer you and hear the sound of your cry this day. Blessed are you, 
O Lord, who hears a cry.” 

M. Ta‘anit 2:7 


For the fifth he says, “He who answered Elijah at Mount Carmel will 
answer you and hear the sound of your cry this day. Blessed are you, 
O Lord, who hears prayer.” 

M. Ta‘anit 2:8 


For the sixth he says, “He who answered Jonah in the belly of the 
fish will answer you and hear the sound of your cry this day. Blessed 
are you, O Lord, who answers prayer in a time of trouble.” For the 
seventh he says, “He who answered David and Solomon, his son, in 
Jerusalem, will answer you and hear the sound of your cry this day. 
Blessed are you, O Lord, who has mercy on the land.” 

M. Ta‘anit 2:9 


The list takes shape around no clear point in common other than 
the predicate, “...will answer you.” Some of the items involve a time 
of crisis, e.g., Jonah; some pertain to times of drought, e.g. Elijah; 
but Abraham on Moriah obeyed God’s will and issued no prayer 
for salvation, and quite how David and Solomon in Jerusalem fit is 
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not easy to say. So it is the long-term relationship, not the specific- 
ities of the incidents or persons that are invoked, that registers. 

The Halakhah provides for the individual and for all Israel, for 
the Exile and for the Land. At the outset of what appears to be a 
drought, individuals take action, fasting in day-time, eating at night. 
They, and the community at large, conduct themselves in the nor- 
mal way. When the drought deepens, then the community as a whole 
responds, and all renounce normal life, giving up working, bathing 
and washing, ordinary garments, and sexual relations. If the crisis 
turns into an emergency, then the community goes into massive 
public mourning. The Halakhah underscores that the Israel of the 
here and now participates in that enduring present framed by the 
figures of Abraham, Jonah, and the rest. 

The Halakhah of Ta‘anit encompasses a second topic. When the 
priests of a given village go up to Jerusalem to undertake their work 
at the altar of the Temple, the entire community of Israel, priests, 
Levites, and Israelites, participate. Outside of Jerusalem Israelite 
delegations at home gather, give up labor, and in worship and Torah- 
study recapitulate the six days of creation in the village, as their 
neighbors and representatives conduct the celebration and commem- 
oration and recapitulation in the Jerusalem Temple, day by day. 
Here, too, as at Mo‘ed Qatan, the Halakhic statement introduces 
two distinct topics and treats them as intersecting. How to interpret 
the jarring juxtaposition of public fasting for sin and public celebra- 
tion of creation? The answer to that question encapsulates the en- 
tire theology of the Halakhah. 

The creation of the world, the salvation of Israel in times of trou- 
ble—these two topics of the Halakhah of Ta‘anit embody those 
transactions that override the bounds of time and locale. Then Is- 
rael plays out its life in an eternal present and celebrates in the here- 
and-now the very beginnings of the world, on the one side, the tale 
of God’s reliable salvation, on the other. What affords Israel entry 
into a world beyond time—Abraham at Moriah—and before time— 
God in creation—1s Israel’s own invocation: calling on God here and 
now to repeat the response to Abraham at Moriah and Israel at the 
sea; repeating day by day the record of the first six days of the natural 
world—but rewriting the end of the story of what happened on that 
awful sixth day. 

So looking backward along the nine way-stations at hand, we see 
in perspective how the path from Eden to the Kingdom of God passes 
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through the realm of death but emerges in eternal life. The Hala- 
khah serves as the guideposts along the voyage of Israel within the 
interior spaces of the heart. 


10. 


THE HALAKHIC THEOLOGY SEEN WHOLE: 
ACTUALIZING THE TORAH’S STORY 


The theological narrative of the Halakhah may be briefly summa- 
rized as a whole in a few sentences, in two paragraphs, the one 
describing the problem facing God in the encounter with Man, the 
other the solution put forth at Sinai through the Halakhic account 
of the regenerate social order Israel is to realize. 

1. The Problem: God created nature as the setting for his encoun- 
ter with humanity. Creation was meant as God’s Kingdom for Man’s 
bliss. But with the sin of Man committed in rebellion against God’s 
will, the loss of Eden, and the advent of death began the long quest 
for the regeneration of Man. In the unfolding of generations, ten from 
Adam to Noah, ten from Noah to Abraham and thence to Sinai, it 
was only Israel that presented itself for the encounter. But then Is- 
rael too showed itself Man. For on the other side of Sinai came the 
celebration of the Golden Calf. 

2. The Halakhic Solution: What to do now? It is to rebuild God’s 
Kingdom among that sector of Mankind that undertakes to respond 
to God’s self-manifestation in the torah and to realize God’s dominion 
and imperatives: the Torah, the commandments. God provided for 
Israel, surrogate of humanity, the commandments as a medium of 
sanctification for the reconciliation with God and renewal of Eden, 
the triumph over the grave. Freed of sin through offerings that sig- 
nified obedience to God’s will, by reason of repentance and atone- 
ment, signifying man’s acceptance of God’s will over his own, which 
to begin with had brought about the fall from Eden, man might meet 
God, the two in mutual and reciprocal commitment. Where Israel 
atoned for sin and presented itself as ready for the meeting, there 
God and Israel would found their Eden, not a place but an occa- 
sion. In overcoming the forces of death and affirming life through 
purity, Israel brings into being such an occasion. The Halakhah then 
serves as the medium of sanctification of Israel in the here-and-now, 
in preparation for the salvation of Israel and its restoration to Eden. 

We find the statement of the Halakhah, in its native category- 
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formations, in the formative documents of Rabbinic Judaism. Spe- 
cifically, the classics of Rabbinic Judaism, the Mishnah, Tosefta, the 
Talmud of the Land of Israel, and the Talmud of Babylonia, ca. 200- 
600 C.E., set forth a systematic and coherent response to the To- 
rah’s account in the Pentateuch, Genesis through Deuteronomy, and 
in the Prophetic Books, Joshua through Kings and Isaiah, Jeremi- 
ah, Ezekiel, and the Twelve. That account portrays the tragic situ- 
ation of Man from Eden onward, the hopeful situation of Israel from 
Sinai onward. The Halakhah lays out how Israel’s entire social order 
may be constructed to realize the situation represented by Eden now 
and to restore Eden then. But it would be this time through the willing 
realization of God’s rule, both in the present hour and at the end of 
days. That actualization takes place within Israel. How will it hap- 
pen? Tutored by the Torah to want by nature what God wants but 
will not coerce them to want—“the commandments were given only 
to purify the heart of man”—Israel makes itself able to realize God’s 
will and to form his kingdom within its holy community. Through 
examining the Halakhah in its native categories or tractates, these 
propositions are shown to animate the entire Halakhic corpus, which 
is thus proved to embody a theological system, one that rests firmly 
upon the foundations of Scripture whole and in detail. 

In fact, we have in the Halakhah a reworking of two parallel sto- 
ries, the story of the creation and fall of Adam and Eve from Eden, 
then the story of the regeneration of humanity through the ‘Torah’s 
formation of Israel. The two stories then are linked in the encoun- 
ter of Israel and the nations, represented by the uncleanness of death 
that, through the disciplines of purity, Israel is to over come. The 
tension between them comes to its resolution in the resurrection of 
Israel, from death, those who know God being destined for eternal 
life. The two stories, adumbrated in the heads of the outline that 
follows, represent the native category-formations of the Aggadah, and, 
as is clear, the native category-formations of the Halakhah as ex- 
pounded in these pages are folded into the Aggadic framework: 


I. THE STORY OF MAN AND REBELLION, SIN AND ATONEMENT, EXILE AND RES- 
TORATION 
1. Where and When Is Eden? 
2. WHo Owns EDEN? 

II. THE PARALLEL STORY: IsRAEL AND GOD, SIN AND JUST PUNISHMENT, RE- 
PENTANCE AND ATONEMENT, FORGIVENESS AND RESTORATION 
3. Israel’s Adam and Eve 
4. Sin and Atonement 
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5. Intentionality and the Civil Order 
II. THE STORY OF IsRAEL AND THE NATIONS, SPECIFICALLY, ISRAEL AND THE 
‘TORAH, THE GENTILES LACKING THE TORAH 
6. Enemies of Eden, Tangible and Invisible 
7. The Contest between Death and Life 
8. Overcoming Death 
9. The Kingdom of God 


The sages’ philosophical reading of Scripture—its Halakhah and its 
Ageadah alike—leads to the transformation of the Torah’s account 
of humanity’s story into the design for Israel’s social order: God’s 
kingdom, Eden realized now, restored at the end. Let us now see 
things whole. Now let us recapitulate the main findings derived from 
the specific category-formations/tractates that we have systematically 
set forth. 


l. WHERE AND WHEN IS EDEN? 
I. SHEBI‘IT 
u. ‘ORLAH 
wi. KILAYIM 
IV. SHABBAT-ERUBIN 


By Eden Scripture means, that place whole and at rest that God 
sanctified; “Eden” stands for creation in perfect repose. In the 
Halakhah Eden stands for not a particular place but nature in a 
defined condition, at a particular moment: creation in Sabbath re- 
pose, sanctified. Then a place in repose at the climax of creation, at 
sunset at the start of the seventh day, whole and at rest, embodies, 
realizes Eden. The Halakhah means to systematize the condition of 
Eden, to define Eden in its normative traits, and also to localize Eden 
within Israel, the people. How so? Eden is the place to the perfec- 
tion of which God responded in the act of sanctification at the advent 
of the seventh day. While the Land in the Written Torah’s explicit 
account of matters, claims the right to repose on the seventh day 
and in the seventh year of the septennial cycle, it is the location of 
Israel wherever that may be at the advent of sunset on the eve of 
the seventh day of the week of creation that recapitulates Eden. 


2. WHO OWNS EDEN? 
I. MAʻASEROT 
u. TERUMOT 
m. HALLAH 
IV. MAʻASER SHENI 
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v. BrIKKURIM 
vi. Pr’ au 
vu. Dema’ 


The story expands to within the motif of Eden, the matter of own- 
ership and possession as media for the expression of the relationship 
between Man and God. God accorded to Adam and Eve possession 
of nearly everything in Eden, retaining ownership—the right to 
govern according to his will—for himself. The key to the entire system 
of interaction between God and Israel through the Land and its gifts 
emerges in the Halakhah of Ma‘aserot and its companions, which 
deal—along the lines of Shebi‘it and ‘Erubin—with the difference 
between possession and ownership. God owns the world, which he 
made. But God has accorded to man the right of possession of the 
earth and its produce. This he did twice, once to Man—Adam and 
Eve—in Eden, the second time to Israel in the Land of Israel. And 
to learn the lesson that Man did not master, that possession is not 
ownership but custody and stewardship, Israel has to acknowledge 
the claims of the creator to the glory of all creation, which is the 
Land. This Israel does by giving back God’s share of the produce 
of the Land at the time, and in the manner, that God defines. The 
enlandised components of the Halakhah therefore form a single, 
cogent statement of matters. 


3. ADAM AND EVE 
1. QIDDUSHIN 
u. KETUBOT 
mi. NEDARIM 
Iv. NAZIR 
v. SOTAH 
vi. GITTIN 
vu. YEBAMOT 
vill. SACRALIZATION AND INTENTIONALITY 


The Halakhah of the family, covering the act of sanctification of a 
woman by a man (Qiddushin), the marriage-agreement (Ketubah), 
vows and special vows, the disposition of a charge of unfaithfulness 
against a woman, and the severance of the marital bond of sancti- 
fication through a writ of divorce or death, does not ubiquitously 
invoke the metaphor of Adam and Eve in Eden. Our task, then, is 
to identify the principal foci of that Halakhah and to investigate the 
appropriate context in which it is to be interpreted. How here does 
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Eden figure? The connection is made articulate by the (possibly later) 
liturgical framework in which the Halakhah plays itself out. There, 
in the liturgy of the marriage-canopy, the act of creation of Man is 
recapitulated, the bride and groom explicitly compared to Adam and 
Eve. Not only so, but the theme of the Land and Israel intervenes 
as well—two motifs dominant in the Halakhic theology examined 
to this point. 


4. SIN AND ATONEMENT 
I. THe New Morat Entity 
ll. SHEQALIM 
wm. TAMD & Yoma 
IV. ZEBAHIM & MENAHOT 
v. ARAKHIN 
vi. BEKHOROT 
vu. MEILAH 
VII. TEMURAH 


The Halakhah takes account of the tragedy of Eden and provides 
for a new moral entity, a reformed transaction accorded that enti- 
ty, one not available to Adam and Eve. For God at Eden made no 
provision for atonement for sin, but, in the unfolding of Man’s sto- 
ry, God grasped the full measure of Man’s character and drew the 
necessary conclusion and acted on it. Endowed with autonomous will, 
Man has the power to rebel against God’s will. Therefore the Hala- 
khah finds urgent the question, how is Man, subject to God’s rule, 
to atone for the sin that, by his rebellious nature, Man is likely to 
commit? The Torah to answer that question formulates the rules that 
govern Man both [1] when under God’s dominion and [2] when in 
rebellion against God’s will, These represent the two aspects of the 
one story that commences with Eden, leads to the formation of Is- 
rael through Abraham, Isaac, and Jacob, God’s antidotes to Adam, 
and climaxes at Sinai. But Israel also is Man, so that story accom- 
modates both Adam’s fall and Israel’s worship of the golden calf, 
and, as the denouement, Adam and Eve’s exile from Eden and Is- 
rael’s ultimate exile from the Land. How, then does God propose 
to repair the world he has made to take account of Man’s character 
and Israel’s own proclivity? 


5. INTENTIONALITY AND THE CIVIL ORDER 
I. LEGITIMATE VIOLENCE: WHo Dors Wuat To WHOM 
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u. KERITOT 

ll. SANHEDRIN-MAKKOT 

Iv. Basa Qamma-BasBa Mesr‘a-BaBa BATRA 
v. Horayor 

vi. SHEBUOT 


The Halakhah dictates the character of (its) Israel’s civil order—its 
political institutions and system of criminal justice. It undertakes a 
labor of differentiation of power, indicating what agency or person 
has the power to precipitate the working of politics as legitimate 
violence. When we understand the differentiating force that imparts 
to politics its activity and dynamism, we grasp the theology that 
animates the structures of the politics and propels the system. The 
details of the Halakhah, in particular the sanctions assigned to var- 
ious infractions, effect the taxonomy of power, which forms an 
implicit exegesis of the story of Eden, translated into reflection on 
the power of intentionality. 


6. ENEMIES OF EDEN, TANGIBLE AND INVISIBLE 
1. TANGIBLE ENEMIES: ABODAH ZARAH 
I. INVISIBLE ENEMIES: DEATH. OHALOT 
wi. NEGAIM 
Iv. ZABIM AND NIDDAH 


The enemies of Eden take shape around the grand struggle between 
life and death, in the here and now meaning Israel and the gentiles, 
at the end of days meaning those who will stand in judgment and 
go onward to the world to come and eternal life, and those who will 
perish in the grave. Specifically, the world beyond the limits of Is- 
rael forms an undifferentiated realm of idolatry and uncleanness. 
Then how is Israel to negotiate life with the world of gentiles and 
their idolatry, corpses and their contamination? Among the sources 
of uncleanness, tangible and invisible, we begin with the gentiles and 
proceed to corpse- and comparable kinds of uncleanness. But the 
two—gentiles, corpses—form a single domain. The former bears 
exactly the same uncleanness as the latter. Gentiles, defined as idol- 
aters, and Israelites, defined as worshippers of the one and only God, 
part company at death. For the moment Israelites die—only to rise 
from the grave. Gentiles die for eternity. The roads intersect at the 
grave, each component of humanity taking its own path beyond. 
Israelites—meaning, those possessed of right conviction—will rise 
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from the grave, stand in judgment, but then enter upon eternal life, 
to which no one else will enjoy access. 


7. THE CONTEST BETWEEN DEATH AND LIFE 
I. UNCLEANNESS AND SANCTIFICATION 
I1. MAKHSHIRIN 
wi. T OHOROT 
IV. UQsIN 
v. KELM 


The sources of change and disruption that threaten the cleanness, 
hence the sanctification of the Temple are the same sources that 
threaten the norm of cleanness of the household. If the same un- 
cleanness affects the Temple and the table, then the only difference 
is one of degree, not of kind, as the Halakhah states explicitly. And 
the rest follows. The web of relationships between sanctification and 
uncleanness spins itself out into every corner of the Israelite house- 
hold, where the system makes a difference. And it is the will of the 
householder that determines the difference that the distinction be- 
tween clean and unclean is going to make. Everything is relative to 
the householder’s will; he has it in his power to draw the household 
table into alignment with the altar in the Temple, that is to say, to 
place the table and the food set thereon into relationship, onto a 
continuum, with the altar and the Holy Things of the cult. This he 
can accomplish through an act of will that motivates an attitude of 
constant watchfulness in the household for those very sources of 
contamination that Scripture identifies as danger to the Lord’s al- 
tar in the Jerusalem Temple. 


8. OVERCOMING DEATH 
I. PARAH 
u. Migvaor 
mi. TEBUL YOM 
Iv. YADAYIM 
v. Home AND TEMPLE IN HIERARCHICAL FORMATION: HAGIGAH 
vi. CAUSE AND EFFECT: WHERE AND Way Man’s WILL MATTERS 


From death and its affect upon food and drink, that is, the unclean- 
ness caused by, and analogous to, death, we turn to the media for 
the restoration of life. Still water unaffected by human agency re- 
stores the natural condition disrupted by uncleanness other than that 
of the corpse and its analogues, while by contrast purification-water 
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systematically subjected to human intervention—constant attention, 
deliberate action, start to finish—alone removes corpse-uncleanness. 
We have then to account for the exclusion of man from the one 
process, the radical insistence upon his inclusion, in full deliberation, 
within the other. Uncleanness that comes about by reason of any 
cause but death and its analogues is removed by the Heaven’s own 
dispensation, not by man’s intervention: rain-fall, sunset suffice. 
Ordinary purification is done by nature, resulting from natural pro- 
cesses. But as to persons and objects that have contracted unclean- 
ness from death, nature on its own cannot produce the kind of water 
that bears the power to remove that uncleanness and restore the 
condition of nature. Only man can. And man can do this only by 
the highest level of concentration, the most deliberate and focussed 
action. Man’s act of will overcomes the uncleanness of death, just 
as man’s act of deliberate rebellion brought about death to begin 
with. Man restores what man has disrupted. Had the Halakhah 
wished in its terms and categories to accomplish a reprise of the story 
of man’s fall, it could not have made a more eloquent statement than 
it does in the contrast between the Halakhah of Miqvaot and that 
of Parah. 


9. THE KINGDOM OF GOD 
I. ACCEPTING THE YOKE OF THE KINGDOM OF HEAVEN AND THE 
COMMANDMENTS 
u. BERAKHOT 
wi. HuULLIN 
Iv. MEGILLAH 
v. Rosu HasHAnauH. 
vi. PESAHIM 
VII. SUKKAH 
vil. Mo‘ED QATAN 
Ix. BEsAH 
x. ‘Ta‘anit 


As much as Man by his nature rebels against God, Man tutored by 
the commandments willingly accepts God’s will and therefore his rule. 
What are the Halakhah’s media for the reformation, regeneration 
and renewal, of Man? The Halakhah here legislates for not Eden 
but the kingdom of God. For Sinai’s answer to Eden’s question tran- 
scends the matter of sin and atonement and encompasses the con- 
duct of the ordinary, everyday life lived under God’s rule. The 
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normative deals with the normal, so the final solution to God’s di- 
lemma with Man—how to accord Man free will but to nurture in 
Man freely-given love for God—lies in the Torah. That way of life 
in accord with God’s rule means to form the pazdeza, the character- 
building education to transform Man by making Israelite Man’s 
freely-given obedience to God as natural as was the First Man’s 
contumacious rebellion against God. That is why the Halakhic pro- 
vision for life in God’s kingdom moves from the ordinary day and 
its duties to the table and its everyday nourishment, then to the 
meeting with God that is seasonal and temporal, and finally to the 
climax of the system, confrontation with routine crisis. 

Thus brief precis of the results of Chapters One through Nine 
shows how a few large motifs form of the details of the Halakhah a 
single coherent system, one that tells a story. Clearly, the Halakhah 
works from Scripture forward..' But, being theologians, systematic 
thinkers, intent on a philosophical reading of religion in quest of a 
coherent, proportionate, and rigorously argued statement, they do 
not randomly rework this detail or that. Rather, the sages’ philosoph- 
ical reading of Scripture—its Halakhah and its Aggadah alike—pro- 
duces a coherent theology. It leads to the transformation of the 
Torah’s account of humanity’s story into the detailed design for 
Israel’s social order. The details all find their place within the struc- 
ture of the whole, and in its workings, the system that sages have 
constructed animates the whole, the parts working well together to 
make a simple statement. 

That is easily set forth. In its actualities Israel embodies—or is 
meant to embody—God’s plan for Mankind, not individual, but as 
a social entity: God’s kingdom, Eden both realized in the here and 
now and restored at the end. The Rabbinic Judaism embodied, ac- 
tualized and realized in the Halakhah is the religion that publicly, 
in the sight of all humanity, realizes now and for eternity the im- 
peratives of God, made manifest at Sinai, in the Torah and that 
thereby shows the way to eternal life with God. 

So we have followed the about the interior architectonics of Israel’s 
being that the Halakhah tells through concrete action-symbols. The 
Halakhah brings about the transformation of the here and the now, 


' See Neusner, Scripture, for a systematic discussion. The present argument does 
not address the historical question of how the Halakhic system took shape over 
time. That is a separate matter, see Neusner, From Scripture to 70 and Neusner, Four 
Stages. 
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of the particular occasion (thus: place and time and event, mostly 
in nature) into the embodiment, the exemplification, of the abstract 
ground of being. Involved is relationship of realms of the sacred: the 
rules of engagement between and among God, Land, Israel, time, 
place, circumstance. Through the fabric of everyday life of the Land 
lived out in the household, village, and the holy metropolis, Jerus- 
alem (the three dimensions of the social order of which the Hala- 
khah takes account), Eden is read as not historical moment but sit- 
uation and occasion. That then precipitates thought about the human 
condition. But Eden does not impose narrow limits on the amplifi- 
cation of that thought. It is not the only condition. 

There is also the situation brought about by the second great 
theme, besides Eden, that is implicit in the Halakhah. It is God’s 
self-manifestation in the Torah: the occasion for the reform and 
renewal of Man through Israel, the counterpart and opposite of Man. 
The Halakhah therefore will be shown to begin with Eden but to 
progress to the realization of God’s kingdom within holy Israel’s social 
order, conceiving of Israel both enlandised (defined within the Land) 
and utopian (located anywhere), as the category of the Halakhah 
requires. 

A third massive motif involves Eden once more, this time under 
God’s rule, and it too engages with the Torah’s account of Israel at 
Sinai. It concerns the re-embodiment of Israel, the restoration that 
comes about not alone in the end of days when the Messiah comes, 
but in the here-and-now of the workaday world. It is there that 
Israelite Man formed by the discipline of the Torah learns both to 
atone for, and to overcome, his natural propensity willfully to rebel 
against God. Within the social order of an enlandised Israel moral 
Man constructs a godly society. That reading of the Written Torah 
and translation of its law into the canons of ordinary life speaks in 
the acutely-present tense to portray for Man a worthy future well 
within Man’s own capacities to realize: “the commandments were 
given only to purify the heart of Man,” and “All-Merciful wants the 
heart,” as the Talmud frames matters. Therein I identify the theology 
of the Halakhah: massive, closed system that, in dialogue with the 
Aggadah but in its own category-formations and language, says the 
same thing about many things, numerous details bearing a single 
message. 

What next? This systematic Theology of the Halakhah and its equal- 
ly-systematic companion for the Aggadah, The Theology of the Oral 
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Torah. Revealing the Justice of God, tell a single, continuous story. Seen 
together, the two large and distinct realms of discourse portray one 
Judaism: an integrated world-view (Aggadah), way of life (Halakhah), 
and account of the social entity, Israel. All together these represent 
my answer to the critical question of defining Rabbinic Judaism. That 
question is, how do the diverse, autonomous documents of Rabbin- 
ic Judaism in its formative age, from the Mishnah to the Bavli, make 
a single coherent statement, one that transcends documentary lim- 
its and joins the Halakhah to the Aggadah in a single coherent for- 
mulation, and of what does that statement consist? Now that I have 
portrayed the two components of Rabbinic Judaism, the Halakhah 
and the Aggadah as correlated and as corresponding one with the 
other, my next task is to tell as a single continuous narrative the tale 
that the Halakhah and the Aggadah as theological constructions 
jointly tell. That will be Judaism’s Story, to which I now turn.” 


2 My model is Louis Ginzberg, The Legends of the Jews, translated from the German 
manuscript by Henrietta Szold (Philadelphia, The Jewish publication society of 
America, 1909-38) I-VII. But I intend the story of Judaism, that is, the narrative 
that cogently conveys the theological structure and system that animates the reli- 
gion. The initial effort is my Judaism’s Story of Creation: Scripture, Halakhah, Aggadah. 
(Leiden, 2000: Brill. BRLAJ, 3) 
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